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JURISDICTIONAL STATEMENT 
The Appellant, an engineer employed by the Appellee 
railroad, was injured during the course of his employment 
on January 25, 1957, while both were admittedly (J.A. 1, 
3) engaged in interstate commerce. 


His cause of action arises under the Acts of Congress of 
April 22, 1908, 35 Stat. 65, Chap. 149, with Amendments 
thereto, commonly known as the Federal Employers’ Lia- 
bility Act (45 U.S.C.A., Chap. 2, Secs. 51-60), as amended 
August 11, 1939 (J.A. 1, 3). 
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The |United States District Court for the District of 
Columbia had jurisdiction of this action by virtue of Title 
45, U.S.C.A., Sec. 56, and, its decision is reviewable by an 
appeal to this Court under Title 28, U.S.C.A., Sec. 1291. 


STATEMENT OF CASE 


The Appellant, Clyde Spann, had been employed by the 
Appellee railroad as a freight engineer from May of 1926 
until January 17, 1957, when he became a regular passenger 
engineer (J.A. 10). While freight engines were not taken to 
the Ivy City inspection tracks, the scene of the accident, 
the appellant had taken passenger engines to Ivy City, as 
an extra passenger engineer, for years (J.A. 20), and 
was familiar with and used to (J.A. 15) the old inspection 
pits (having an opening in the center alone, J.A. 17). The 
new inspection pits (having openings on the fireman’s side, 
in the center, and on the engineer’s side, J.A. 11) had been 
in operation only two months at the time of the accident, 
and, the Appellant had been on them only four or six times 
(J.A. 18). 


On January 25, 1957 (eight days after becoming a reg- 
ular passenger engineer), he was ordered for a run leaving 
Richmond around 11:55 A.M. (J.A. 31). He reported to the 
engine house 30 minutes before (J.A. 31), signed an em- 
ployees register (Plaintiff’s Exhibit 6), and then got the 
engine ready for service, seeing if all tools and supplies 
were on it and trying the sand and power in each unit 
(J.A. 32). 


In the employees register of January 25th (the day of 
the accident), under the heading ‘‘No. of Last General 
Order Received or Read’? appears ‘‘R.F.&P.-P.B.B.- 
Wash. Term.’’ (Appellee operating over the trackage of 
all three), where the last order number of each railroad 
is listed (J.-A. 27), appeared ‘‘1’? under ‘‘Wash Term.’’. 
In the register of January 23rd (Defendant’s Exhibit 1), 
which was the date of the last trip made by the Appellant 
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prior to his injury, the last order number listed under 
‘“Wash. Term’’ was ‘‘6’’ (J.A. 30). 


General Order No. 6 (Plaintiff’s Exhibit 5) was issued 
on November 13, 1956, effective November 16, 1956 and 
related to new inspection pits, where the engine crew was 
to alight, and, the location of the engine house (J.A. 16). It 
was placed in an unindexed (J.A. 33, 34) bulletin book sev- 
eral inches thick, containing orders of three railroads and 
various and sundry notices. While it was signed for as 
having been read by the Appellant on November 20, 1956 
(J.A. 24, 25, 27), no copy was given to him, although he was 
given copies of important orders (J.A. 16). He testified 
that he read ‘‘6’’ again at the time he signed the employees 
register on January 23rd, but later said he couldn’t swear 
to it (J.A. 34), as it would take a long time to find the order 
in a bulletin book that isn’t indexed and they would never 
get away on time (J.A. 34). 


On the run of January 25th, the engine developed trouble 


in the train control (a safety device that the company put 
on the engine to control the brakes, the speed of the train 
(J.-A. 11), and duplicate the wayside signals in the cab of 
the engine. The Appellant telephoned the dispatcher, who 
instructed him to cut out the control and proceed to A.F. 
(block station), where he picked up orders and proceeded 
to Washington (J.A. 11). 


Upon arrival at Washington, the engine was detached 
from the train and was moved by the Appellant to Ivy City 
(J.A. 11), Washington Terminal (where only passenger 
engines are taken), for servicing and needed repairs. Here, 
there are two inspection tracks, Nos. 3 and 5, on each of 
which there were three new pits placed in operation on 
November 16, 1956—one in the center and one on each side 
of the tracks, and each pit being 155 feet 8 inches long (J.A. 
14). The Appellant didn’t get to the new pits often (J.A. 
17), maybe 4 or 6 times (J.A. 18), as engines could not al- 
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ways be placed on them because of being occupied by other 
engines (J.A. 17), in which case, he would stop south of the 
pits, alight from the right or engineer’s side (J.A. 14, 17, 
18) and then go to the inspection office, which was also on 
the right side. (J.A. 14, 18, 28). 


When he arrived at Ivy City on this occasion, the Appel- 
lant pulled into No. 3 inspection track (J.A. 21). He and his 
fireman then made further tests of the train control in the 
engine to ascertain whether the trouble was in the control 
mechanism or the circuit in the tracks (J.A. 12, 23). The 
tests took from 8 to 10 minutes (J.A. 12) and revealed the 
trouble was in the control mechanism (J.A. 12, 24). This 
required the Appellant to make a report of the defective 
condition, giving the details as to the place of failure and 
nature of trouble (J.A. 23, 28), and, in order that the in- 
spectors could work on the engine, the report had to be 
handed in at the enginehouse (J.A. 23) located on the 
right and engineer’s side of the inspection tracks (J.A. 
14, 18, 28). 


At the north end, but only on the left or fireman’s side of 
the pit, was a wooden platform 21 feet 7 inches long (J.A. 
14). There was no platform on the engineer’s side (J.A. 
14), nor, was there any sign or warning on the engineer’s 
side of the pit, notifying an engineer that the platform was 
on the fireman’s side (J.A. 18). After making the tests, 
the Appellant, whose mind was on the failure of the train 
control (J.A. 18), opened the door on the engineer’s side, 
turned ‘around, grabbed the grab handles on both sides, 
came down the steps (the bottom step being 12 to 14 inches 
above the top of the rail, (J.A. 28) close to the engine and 
in the normal way facing the engine (J.A. 12, 28) with his 
back toward the pit (J.A. 28), and, the next thing he knew, 
he was in the bottom of the pit (J.A. 12), which was 4 feet 
wide and about 2 feet 5 inches deep (J.A. 14). In alighting 
from the engineer’s side, the Appellant did what was the 
custom and practice (J.A. 14), such as when pulling on the 
old pits, and, when stopping short of the new pits (J.A. 
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17). It was also the custom and practice to get signals for 
forward and backward movements on this side (J.A. 14). 


The Appellant was taken by ambulance to the Casualty 
Hospital (J.A. 13, 19), where a diagnosis of rupture of the 
quadriceps femoris muscle of the left thigh was made. He 
then underwent an operation by Dr. Joseph Rogers Young 
(J.A. 19). Following the operation, the leg was immobilized 
in a plaster cast, which remained on for about 34 days (J.A. 
19). On June 11, 1957, Dr. Young felt his disability of the 
left leg was 25%, but from re-examination on January 28, 
1959, concluded the Appellant had a permanent partial dis- 
ability of the left lower extremity of approximately 10 to 
15% resulting from the injury sustained in the accident of 
January 25, 1957 (Plaintiff’s Exhibit 7). 


The Appellant was out of work 8-2/3 months (J.A. 19). 
There was a stipulated wage loss of $6,453.17 and expenses 
of $100.00 (J.A. 19). 


The Appellant was the only witness who testified—no 


testimony being offered by the Appellee. 


After full argument and court’s charge, the case was 
submitted to the jury, who, after due deliberation, ren- 
dered a verdict in favor of the Appellant in the amount of 
$15,000.00. The Appellee filed a motion for judgment not- 
withstanding the verdict, or, in the alternative, for a new 
trial. After oral argument, the Court, on April 13, 1959, 
ordered: 

‘*J. That the verdict and judgment for the plaintiff 
be set aside and that judgment be entered herein for 
defendant. 


‘¢2. That the motion for new trial be denied.”’ 
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STATUTE INVOLVED 
Trriz 45, U.S.C.A., Chap. 2, as amended August 11, 1939. 


§51. Liability of common carriers by railroad, in inter- 
state or foreign commerce, for injuries to employees from 
negligence; definition of employees. 


‘‘Bvery common carrier by railroad while engaging in 
commerce between any of the several States or Territories, 
or between any of the States and Territories, or between 
the District of Columbia and any of the States or Terri- 
tories, or between the District of Columbia or any of the 
States or Territories and any foreign nation or nations, 
shall be liable in damages to any person suffering injury 
while he is employed by such carrier in such commerce, 
* © * for such injury * * * resulting in whole or in part from 
the negligence of any of the officers, agents, or employees 
of such carrier, or by reason of any defect or insufficiency, 
due to its negligence, in its cars, engines, appliances, ma- 
chinery, track, roadbed, works, boats, wharves or other 
equipment. 


<¢ Any employee of a carrier, any part of whose duties as 
such employee shall be the furtherance of interstate or for- 
eign commerce; or shall, in any way directly or closely and 
substantially affect such commerce as above set forth shall, 
for the purposes of this chapter be considered as being 
employed by such carrier in such commerce and shall be 
considered as entitled to the benefits of this chapter.’’ 


§53. Contributory negligence; diminution of damage. 


‘In all actions hereafter brought against any such com- 
mon ¢carrier by railroad under or by virtue of any of the 
provisions of this chapter to recover damages for personal 
injuries to an employee, * * * the fact that the employee 
may have been guilty of contributory negligence shall not 
bar a recovery, but the damages shall be diminished by the 
jary in proportion to the amount of negligence attributable 
to such employee * * *.”’ 
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STATEMENT OF POINT 


1. The Court erred in granting the Appellee’s Motion 
: for judgment n.o.v., as the evidence was sufficient (in a 
' claim under the Federal Employers Liability Act) to sup- 
| port the jury’s verdict for Appellant. 


SUMMARY OF ARGUMENT 


1. The lack of a platform on the engineer’s side of the 
' pit, constituted an unsafe place in which to work, where 
| there was a custom and practice for engineers to alight on 
their side of the engine. 


2. If the jury could find or reasonably infer that the 
| employer’s negligence played some part, however slight, 
in producing the injury, its verdict for Appellant must not 
be set aside. 


ARGUMENT 
Under the Federal Employers’ Liability Act, supra, the 


: employer has the duty to use reasonable care to furnish its 
' employees with a safe place in which to work. Bailey v. 
. Central Vermont Ry., Inc., 319 U. S. 350, 63 S. Ct. 1062 
(1943). The greater the risk, the more imperative the obli- 
gation, Patton v. Texas & Pacific Ry. Co., 179 U. S. 658, 
, 21S. Ct. 275 (1901), for the standard of care must be com- 
mensurate to the dangers of the business. Tiller v. Atlantic 
Coast Line R. Co., 318 U.S. 54, 63 S. Ct. 444 (1943). 


i or years, the Appellee had single pits (J.A. 17) be- 

neath its’ inspection tracks, and, these were the kind with 
which the Appellant was familiar and used to (J.A. 15). 
When pulling onto these pits, an engineer would alight on 
his side (J.A. 14) of the engine, for it was customary that 
they get off on the right side (J.A. 14). 


1 While the Washington Terminal Co. constructed and put the inspec- 
' tion pits into operation, that company was the agent for the Appellee. 


| The two are considered as one and the same for the purposes of this case. 
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In November of 1956, the Appellee took the single pits 
out of service at Ivy City (J.A. 16) and replaced them 
with triple pits—one on each side and beneath the track 
(J.A. 11). On the left or fireman’s side of the new pits, it 
erected a wooden platform 21 feet, 7 inches long (J.A. 14). 
It did not place a similar covering on the engineer’s side, 
and, did not display any sign (J.A. 18), warning employees 
not to alight on the engineer’s side. It simply placed an 
order, which contained among other things, a direction to 
alight on the northwest end of the new pits, in an unin- 
dexed (J.A. 33, 34) bulletin book, two months before the 
happening of the accident. In light of the Appellant’s 
testimony as to the custom and practice for engineers to 
alight on their side of the engine, the question of whether 
the erection of a platform only on the fireman’s side was 
an adequate safeguard and measured up to what a reason- 
able and prudent person would have done under the same 
circumstances, was for the jury to determine. Walkerson 
v. McCarthy, 336 U. S. 53, 69 S. Ct. 413 (1949); Webb v. 
Illinois Central Railroad Co., 352 U. S. 512, 77 S. Ct. 451 
(1957). 


The Appellee did not produce any testimony giving any 
reason for not erecting a platform on the engineer’s side— 
from this, the jury could have concluded that the failure to 
have erected such a platform was due to negligence. Zegan 
v. Central Railroad Company of New Jersey, C.A. 3, 266 
F.2d. 101 (March, 1959). 


The Appellant testified that it was the custom for engi- 
neers to alight on their side of the engine (J.A. 14), such as 
when pulling on the old pits, which he had done for years, 
or when stopping short of the new pits because of their 
occupancy (J.A. 14, 17, 18) ; also that it was the custom and 
practice to receive working signals on that side (J.A. 14). 
His uncontradicted testimony was evidence from which, 
quoting the Ringhiser case (where a car in which Ringhiser 
was answering a call of nature, was struck by another car) 
“the jury could find that respondent was or should have 
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been aware of conditions which created a likelihood that 
the petitioner would suffer just such an injury as he did.” 
Ringhiser v. Chesapeake & Ohio Railway Company, 354 
U.S. 901, 77 S. Ct. 1093 (1957) ; Rogers v. Missouri Pacific 
Railroad Co., 352 U. S. 500, 77 S. Ct. 443 (1957). In reach- 
ing this conclusion, the jury could also take into consid- 
eration the fact that the Appellant, at the time he alighted 
on the engineer’s side, had his mind on the failure of the 
train control (J.A. 18) and the necessity of making out a 
report on its failure for turning in at the enginehouse lo- 
eated to the right of the pit (J.A. 14, 18, 28). 


Where, as here, there was a foreseeable danger, the Ap- 
pellee had the duty to make reasonable provision against it, 
Lillie v. Thompson, 332 U. S. 459, 68 S.Ct. 140 (1947), and, 
this could have been done by placing a covering on the 
engineer’s side similar to that on the fireman’s side—a rem- 
edy which would not have been out of proportion with the 
risk involved, for it presented no engineering or money 
problem, nor, did it involve a rearrangement of the pits. 
Atlantic Coast Line R. Co. v. Craven, C.A. 4, 185 F2d. 176 
(1950), cert. den. 340 U. S. 952, 71 S.Ct. 571 (1951). Where 
there is any doubt as to whether the failure of the Appellee 
to have guarded against this danger, was the cause in 
whole or in part of the Appellant’s injury, or, that such a 
finding could have reasonably been made or inferred, then 
the language of the Supreme Court in the Rogers case, 
supra, is controlling. In that case, Rogers was burned when 
getting too close to a fire set by him with a hand torch to 
burn weeds, in violation of instructions to stand clear when 
trains were passing (which, as observed by the Court, 
would fan the flames). 


“Under this statute (F.E.L.A.) the test of a jury case 
is simply whether the proofs justify with reason the 
conclusion that employer negligence played any part, 
even the slightest, in producing the injury or death for 
which damages are sought. * * * Judicial appraisal of 
the proofs to determine whether a jury question is pre- 
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sented is narrowly limited to the single inquiry whether, 
with reason, the conclusion may be drawn that negli- 
gence of the employer played any part at all in the 
injury or death. Judges are to fix their sights primar- 
ily to make that appraisal and, if that test is met, are 
bound to find that a case for the jury is made out 
whether or not the evidence allows the jury a choice 
of ‘other probabilities. The statute expressly imposes 
liability upon the employer to pay damages for injury 
or death due ‘in whole or im part to its negligence.’ ’’ 


It does not matter that, from the evidence, the jury may 
also with reason, attribute the result to other causes includ- 
ing the employee’s contributory negligence (not a bar to 
relief, 45 U.S.C.A. $53). Rogers v. Missouri Pacific Rail- 
Road Co., supra. 


When the lower court entered a judgment notwithstand- 
ing the verdict, it deprived the Appellant the right to a jury 
trial. 

“The right to trial by jury is ‘a basic and fundamental 
feature of our system of federal jurisprudence.’ * * * 
It is part and parcel of the remedy afforded railroad 
workers under the Employers’ Liability Act. Reason- 
able care and cause and effect are as elusive here as in 
other fields. But the jury has been chosen as the appro- 
priate tribunal to apply those standards to the facts 
of these personal injuries. That method of determin- 
ing the liability of the carriers and of placing on them 
the cost of these industrial accidents may be crude, 
archaic, and expensive as compared with the more 
modern systems of workmen’s compensation. But 
however inefficient and backward it may be, it is the 
system which Congress has provided. To deprive these 
workers of the benefit of a jury trial in close or doubt- 
ful cases is to take away a goodly portion of the relief 
which Congress has afforded them.’’ Bailey v. Cen- 
tral Vermont Ry., Inc., supra. 


Footnote 26 in the Rogers case, supra, clearly shows the 
Supreme Court’s intent in Federal Employers’ Liability 
Act cases—it says: 


ll 


“This Court found that a jury question was pre- 
sented and reversed in the following cases ° * *”’ 


and, 18 cases are listed. 


Courts are not free to reweigh the evidence and set aside 
the jury verdict merely because the jury could have drawn 
different inferences or conclusions or because judges feel 
that other results are more reasonable. Tennant v. Peoria 
¢é P.U. Ry. Co., 321 U.S. 29, 64 S.Ct. 409 (1944). 


CONCLUSION 


For the aforegoing reasons, the order of the lower court 
granting the Appellee’s Motion for judgment notwith- 
standing the verdict should be set aside and the jury’s 
verdict reinstated. 


Respectfully submitted, 


Brewarp M. Savace 


3100 Mathieson Building 
Baltimore, Maryland 


THomas A. Wiu1aMs, Jz. 
1014-1017 Mutual Building 
Richmond, Virginia 

Ricnarp W. TURNER 
Thirty-Sixth & M Streets, N.W. 
Washington, D. C. 


Counsel 
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Verdict and Judgment for Plaintiff 


Defendant Richmond, Fredericksburg and Potomac 
i Company’s Motion for Judgment or in the 
Alternative, for a New Trial 


Order Granting Motion for Judgment Notwithstanding 
the Verdict and Denying Motion in the Alternative 
for a New Trial 


Notice of Appeal 
Excerpts from Transcript of Proceeding: 


JOINT APPENDIX 


(Filed October 3, 1957) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil File No. 2751-57 


Curve Spann, 2511 Hanover Avenue, Richmond, Virginia, 
Plaintiff 
vs 


RicuMonp, FREDERICKSBURG AND Poromac RarRoap 
Company, a body corporate, Union Station, 
Washington, D. C., Defendant 


Complaint 
Prayer for Jury Trial 


Cuam Unver Freperan Emerovers’ Liasmiry Act 
For Insurres to Ramroap EMPLOYEE 


The Plaintiff, for his complaint, alleges that: 


First : The Defendant is a railroad corporation, organized 
and existing under and by virtue of the laws of the State 
of Virginia, and is doing business within the jurisdiction 
of this Court, as an interstate common carrier. 


Seconp: The Plaintiff’s action arises under the Acts of 
Congress of April 22, 1908, 35 Stat. 65, Chap. 149, with 
amendments thereto, commonly known as the Federal Em- 
ployers’ Liability Act (45 U.S.C.A., Chap. 2, Sec. 51-60, as 
amended August 11, 1939). 


Turep: At all times mentioned herein, both the Defend- 
ant and the Plaintiff were engaged in interstate commerce. 


FovrrH: On or about the 25th day of January, 1957, the 
Plaintiff, while in the employ of the Defendant as an engi- 
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neer, operated a diesel locomotive which pulled a passenger 
train from Richmond, Virginia, to Washington, D. C. 


Furrx : Upon arrival at Union Station, Washington, D. C., 
said locomotive was uncoupled from the train and moved by 
the Plaintiff to the inspection track at Ivy City Engine 
House, District of Columbia, in accordance with his instruc- 
tions. 


Srxru : Said inspection track on which the Plaintiff placed 
the locomotive, has ‘‘inspection pits’’ running parallel and 
adjacent to the rails of the inspection track for approxi- 
mately 150 feet, which pits are about 34 feet wide and 4 
feet deep; the pit on the fireman’s side was covered for a 
distance of about 25 feet by wooden planking, but there was 
no such covering on the pit on the engineer’s side. 


Sevente: After stopping on the inspection track at about 
3:10 P.M., the Plaintiff dismounted from said locomotive on 
the engineer’s side, in accordance with custom and practice, 
and while so doing, fell into said inspection pit, sustaining 


the injuries as hereinafter set forth. 


Excura : Said accident and resulting injuries were caused 
by the negligence of the Defendant, its agents and servants 
in the premises in failing to furnish the Plaintiff with a 
reasonably safe place in which to work. 


Nunta: As a result of said accident, the Plaintiff was 
seriously, painfully and permanently injured about the 
head, body and limbs; sustained a severe injury to his left 
leg requiring surgery, several periods of hospitalization, 
and medical attention—it being probable he will require 
hospital and medical attention in the future; suffered a 
severe shock to his nervous system; a substantial portion of 
his injuries are permanent. 


Tzntu: Prior to said injuries, the Plaintiff was an able- 
bodied man, age 67 years, earning and capable of earning 
between $700.00 and $900.00 a month as an engineer, but 
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by reason of said injuries, he has been unable to return to 
his regular or any other occupation, it being uncertain at 
this time whether he will ever be able to return to his reg- 
ular occupation as an engineer. 


Wuenerore, the Plaintiff claims damages against the De- 
fendant in the sum of $75,000.00. 


Bernarp M. Savace 
3100 Mathieson Building 
Baltimore 2, Maryland 


Txomas A. Wiss, JB. 
1014-1017 Mutual Building 
Richmond 19, Virginia 


Ricnazp W. TuRNner 
Thirty-sixth & M Streets, N.W. 
Washington 7, D. C., 


Attorneys for Plaintiff 


(Filed November 20, 1957) 
Answer 


Comes now the defendant, Richmond, Fredericksburg and 
Potomac Railroad Company and through its attorneys 
answers the complaint filed herein as follows: 


First DeFense 


The complaint fails to state a claim against the defend- 
ant upon which relief can be granted. 
Szconp Drrense 
This defendant answers the numbered paragraphs of the 
complaint as follows: 


1. The allegations contained in Paragraphs Fist, Szc- 
onp, Tump, Fourtx, and Firrs are admitted. 
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2. The defendant admits the allegations contained in 
Paragraph Srxrx except defendant alleges that the inspec- 
tion pits run parallel and adjacent to the rails of the inspec- 
tion track for 156 feet 6 inches and that said pits are 4 feet 
wide and 2 feet 5 inches deep; and that the pit on the fire- 
man’s side was covered for a distance of 21 feet 8 inches by 
wooden planking. 

3. The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in Paragraph Seventx of the complaint. 

4, The allegation contained in Paragraph E1curx of the 
complaint is denied. 

5. The defendant is without knowledge or information 


sufficient to form a belief as to the truth of the allegations 
contained in Paragraph Nita of the complaint. 


6. The defendant admits that at the time of the injuries 
referred to in the complaint the plaintiff was 67 years of age 


and was earning between $700 and $750 a month as an 
engineer. The defendant is without knowledge or informa- 
tion sufficient to form a belief as to the remaining allega- 
tions in Paragraph Tenrx. 


Tump anp AFFIRMATIVE DEFENSE 


Defendant alleges that the injuries and damages, if any, 
suffered by the plaintiff were caused by the contributory 
negligence of the plaintiff. 


Wuererore, the premises considered, this defendant 
prays that the complaint be dismissed with costs. 


Haminton anp Haminton 


By: George E. Hamilton III 
916 Union Trust Building 
Washington 5, D. C. 

Attorneys for Defendant, Ricx- 
MOND, FREDERICKSBURG aND Po- 
tomac Rarzoap Company. 
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(Filed February 3, 1959) 
Verdict and Judgment for Plaintiff 


This cause having come on for hearing on the 2nd day 
of February, 1959, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Cecil S. Cannar, Dayton E. Biser, Leroy H. Hartley, Miss 
Carolyn L. Snowden, Edward S. Holmes, Jr., Miss Mary 
J. McKnight, Mrs. Cornelia S. McConnell, Louis J. Verna, 
Mrs. Francis E. Smith, Vincent L. Jackson, Walter L. 
Macklin and James M. Johnson, who after having been 
duly sworn to well and truly try the issues between Clyde 
Spann, plaintiff and Richmond, Fredericksburg and Po- 
tomac Railroad Company, a body corporate, defendant, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 3rd day of February, 1959, 
that they find the issues aforesaid in favor of the plaintiff 
and that the money payable to him by the defendant by 
reason of the premises is the sum of fifteen thousand 
($15,000.00) dollars. 


Wuenerore, it is adjudged that said plaintiff recover of 
the said defendant the sum of fifteen thousand ($15,000.00) 
dollars together with costs. 


Harry M. Hunt, Clerk, 


By: Anne W. Lyddane, 
Deputy Clerk. 
By direction of 
Judge Gzorce L. Hart, Jr. 
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(Filed February 12, 1959) 


Defendant Richmond, Fredericksburg and Potomac Railroad 
Company's Motion for Judgment or, in the Alternative, 
for a New Trial 

I 


Defendant Richmond, Fredericksburg and Potomac 
Railroad Company, through its attorneys, moves the court 
to set aside the verdict and the judgment entered thereon 
in the above-entitled action on February 3, 1959, and to 
enter judgment for defendant in accordance with its 
motion for directed verdict, and for grounds thereof states 
as follows: 


1. Under the law applicable to this ease, the defendant 
was entitled to a directed verdict. 


2. There was no evidence of negligence on the part of the 
defendant. 


3. The verdict is contrary to the evidence. 


4. The evidence is insufficient as to negligence to support 
the verdict. 


5. The verdict is contrary to the law. 
6. The verdict is contrary to the law and the evidence. 


I 


In the alternative, defendant Richmond, Fredericksburg 
and Potomac Railroad Company, through its attorneys, 
moves the court to set aside the verdict and the judgment 
entered thereon in the above-entitled action on February 3, 
1959, and to grant defendant a new trial on the following 
grounds: 


1. The verdict is contrary to the evidence. 


2. The verdict is against the weight of the evidence. 


3. The verdict is contrary to the preponderance of the 
evidence. 
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4, The verdict is contrary to law. 
5. The verdict is contrary to the law and the evidence. 
6. The verdict is excessive. 


7. The court erred in failing to instruct the jury, as 
requested by counsel for the defendant, that the defendant 
was not required to anticipate the carelessness of the plain- 
tiff. 

These motions are based upon the record and proceedings 
in this case, including defendant’s motions, objections and 
requests for instructions. 


Haminton anp Haminton 


By /s/ Wm. B. Jones 
Attorneys for defendant 


Opinion 
Rendered April 7, 1959 


The Court: Well, the Court originally permitted this case 
to go to the jury, although it felt a verdict should have been 
directed, realizing that the Supreme Court had gone quite 
far in some of these cases, and in the event the Appellate 
Court should reverse the trial Court, the Appellate Court 
could reinstate the verdict and the case would not have to 
be retried. 


It is the Court’s feeling that in order to uphold the verdict 
in this case the Court would have to rule that it would be 
required that the railroad provide an ideally safe place to 
work, an absolutely safe place to work, and that is not the 
requirement. At least up to this time. 


The requirement is a reasonable safe place. When you 
take all the evidence in this case and give it an interpreta- 
tion most favorable to the plaintiff, and give the plaintiff 
the benefit of all reasonable inferences therefrom, the plain- 
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tiff has still not made out any prima facie case of negligence 
in failing to provide a safe place to work. 


For that reason the Court will grant the motion for judg- 
ment for the defendant not withstanding the verdict, and 
will deny the motion for a new trial. 


Counsel will please present the proper order. 


(Filed April 13, 1959) 
Order Granting Motion for Judgment Notwithstanding the 


Verdict and Denying Motion in the Alternative for a New 
Trial 


This cause came on to be heard on defendant’s motion to 
set aside the verdict and judgment for plaintiff and to order 
judgment for defendant, in accordance with its previous 
motions for directed verdict, and, in the alternative, for a 
new trial, and it appearing to the court that the motion for 
a directed verdict should have been granted because the 


evidence, and the full effect of every legitimate inference 
therefrom, when construed in the light most favorable to 
the plaintiff, was such that reasonable men could not differ 
in their conclusions that said evidence and the inferences 
therefrom could not support a verdict for the plaintiff, 


Tr Is ORDERED, 


1. That the verdict and judgment for the plaintiff be set 
aside and that judgment be entered herein for defendant. 


2. That the motion for new trial be denied. 


/s/ George L. Hart, Jr. 
Judge 
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Notice of Appeal 


Notice is hereby given this 1st day of May, 1959, that 
the Plaintiff, Clyde Spann, the Appellant herein, hereby 
appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered 
on the 13th day of April, 1959 in favor of Defendant on 
Defendant’s Motion N.O.V. against said Plaintiff. 


Bernarp M. Savace 

Tomas A. WitiaMs, JR. 
Ricuarp W. TuRNER 

Attorneys for Plaintif-Appellant 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Clyde Spann, 
Plaintiff herein, * * * 


Dmecr ExaMrmNaTIon 
By Mr. Savage: 


Cn 


Now, would you let us have your full name and your 
address? A. Clyde Spann, 2511 Hanover Avenue, Rich- 
mond, Virginia. 

Q. And how old are you, Mr. Spann? A. I am 69. 

Q. And you are employed by the R.F.&P.R.R.? A. Cor- 
rect. 

Q. As an engineer? A. Yes sir. 


4 A. I have been an engineer since May, ’26. 

Q. Now, your run is from where to where? A. In 
passenger service, from Richmond to Washington, D. C.; 
freight service—if you want to know that. 

Q. Yes. A. From Acca Yards— 

Q. Where is Acca Yard? In Richmond. —to Potomac 
Yards. 

Q. Before you get on the passenger run you have to have 
sufficient seniority in years, is that correct? A. Yes, sir. 

Q. How long have you been on a passenger ran? A. Well, 
the first regular ran was about the 17th of January, ’57. 

Q. And your accident occurred on January 25, °57% A. 
Correct. 

Q. So that you had been on a regular passenger 

5 run only about eight days when this accident oc- 
curred? A. That’s right. 
Q. And before that your regular run was a freight run? 
A. Yes, sir. 
Q. Now, on a freight run, you do not pull into Ivy City 
with your engine, do you? A. No, sir. 
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Q. You only pull in there on a passenger run, is that 
correct? A. Correct. 

Q. Now, you were injured on January 25, 1957? A. Yes 
sir. 

Q. Will you tell us what happened when you left Rich- 
mond with your engine and train on the afternoon of Jan- 
uary 25? A. Well, we made the regular stops of the train, 
108, and when we came up Franconia Hill, we have three 
tracks there, No. 1, 2 and 3—No. 2 is the middle track; we 
run that both directions—and in going into that track I 
found out that my train control did not operate perfectly. 

Q. Now, what is a train control? A. That is to control 
the brakes, the speed of your train, and it is a safety device 
that the company puts on engines. 


Q. And if you don’t slow your train down, what 
happens? A. The brakes will go down on you. 


* s * s * * s 


Q. And did they go down? A. Yes, sir, they went down 
after the train control was inoperative. 

Q. All right. Now tell us what you did then after your 
train control failed at Franconia. A. Well, we got instruc- 
tions to cut out train control, then call our dispatcher and 
tell him the trouble, as near as we can, which we did. And 
he says, ‘‘Well, Mr. Spann, go on down the A.F. and you 
will have your orders to run from A.F. to Washington with- 
out train control cut in.”? We had to cut it out right then 
and there to get the brakes off the train. 


7 A. And after we picked up the orders we went on 
to Alexandria and made the stop and then proceeded 
to Washington. 
Q. And at Washington you detached the engine from the 
train and then you proceeded on to Ivy City, is that correct? 
A. Correct. 
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Q. And as you came into Ivy City, tell us what happened. 
A. Well, we generally try the train control after we get on 
the pit, to find out if it was really in the motor or the circuit 
in the tracks. 


A. We cut it back in. The air went down in the emer- 
gency again. It showed that it was in the motor instead of 
the track. 


Q. And you made the inspection with the aid of Mr. Lacy, 
your fireman? A. That’s right. 
8 Q. * * * how long did this inspection take? A. Well, 
I didn’t take the time, by my watch, but I imagine 
eight or ten minutes. 

Q. And tell us what happened. A. The brakes went down 
on us again, so we realized it was the motor. 

Q. And’ then what did you do? A. I proceeded to get 
down, and I opened the door and turned around and grabbed 
the grab handles on both sides. 

Q. Both sides of what? A. Of the engine, the steps, and 
I came down the steps. 

Q. Came down the steps facing the engine? A. That’s 
right. And the next thing I knew, I was in the bottom of the 
pit. 

The Court: Mr. Spann, when you refer to a motor, what 
are you referring to? 

The Witness: Diesel, Diesel motor. 

The Court: Are you just referring to the motor or the 
whole engine, so to speak? 

The Witness: Well, we call a locomotive an engine and 
we got in the habit of calling these Diesels motors because 
they are really motors. 

The Court: Well, you are not just referring to the motor 
in the engine, or whatever you call it, but you are referring 

to the whole thing? 
9 The Witness: The whole thing, yes, sir. 
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By Mr. Savage: 


Q. And you fell down the bottom of the pit, is that right? 
A. Yes, sir. 

Q. And then you were taken from the pit by ambulance 
to Casualty Hospital? A. Yes, sir. 


Mr. Savage: We are referring, now, to Plaintiff’s Exhibit 
No. 2. 


Q. And will you make a mark at the point where you fell, 
at the bottom of the pit? 


* s * s * e * 


The Witness: About here, I believe (marking 
exhibit). 
10 Mr. Jones: Let him put his initials on there. 
Mr. Savage: You can put your initials right there, 
if you like. 


Q. Now, you have placed the mark up on the edge, the 
wall of the pit. I assume you mean it was opposite that 
point? A. Yes, sir. 

Mr. Savage: Now, ladies and gentlemen of the jury, this 
is Plaintiff’s Exhibit No. 2, which is offered by agreement. 
This is north as you pull in here. I will give this to you so 
you can pass it around. And here is a wooden platform on 
the fireman’s side, which is on the left. And over here on 
the Plaintiff’s side there is the pit. 


& & s ° 
By Mr. Savage: 
Q. Now, Mr. Spann, I show you Plaintiff’s Exhibit No. 1 


and ask you if this is the appearance on the engineer’s side 
as you pullin. A. (Examining) Yes, sir. 
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il The Court: What was your answer? 
The Witness: Yes, sir. 
(The exhibit was handed to the jury.) 


Juror No. 5: On the engineer’s side, is he on the right- 
hand side? 

Mr. Savage: That’s right. Fireman on the left; engineer 
on the right. 

Mr. Jones: By agreement, Your Honor, we would like 
to read into evidence certain measurements. 

The inspection pit is 155 feet 8 inches long; the platform, 
that is, the wooden plank platform on the fireman’s side, 
is 21 feet 7 inches long; the pit, which would be on the 
engineer’s side, which Mr. Spann just testified he fell, is 4 
feet wide and its depth was from 2 feet 5 inches to 2 feet 6 
inches, one inch deeper on one side than it was on the other; 
the center pit—there are three pits there—the center pit is 

3 feet 914 inches wide. 


12 By Mr. Savage: 


Q. Now, Mr. Spann, why did you get off on the 
engineer’s side? A. Well, it’s customary that we get off on 
the right side of an engine. 

Q. How about signaling on movements, is it customary 
to get those on the engineer’s side? A. Yes, sir. 

Q. In other words, when you move your train back and 
forward, or spot it, signals are, whenever possible, given on 
the engineer’s side, is that correct? A. That’s right. 

Q. All right. And you got off on the engineer’s side this 
day? A. Yes, sir. 

Q. Now, where was the office to which you were to report 
the failure of the train control? A. It was on the right side 
of my engine or the east side of the tracks. 

Q. And that was also on the engineer’s side? A. Yes, sir. 

Q. Now, the inspection pits that you were used to, did 
they have one pit directly under the engine or three pits, 
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one on each side and under the engine? A. We was used to 
the one underneath the engine. 

13 Q. That is the usual and customary pit? A. That 
is the usual one they used there for years. 


s s * ° * * 
By Mr. Savage: 


Q. As I understand it, when you say the usual and cus- 
tomary pit is under the engine, that is the type of pit you 
were familiar with up until the time this accident occurred, 
is that correct? A. Yes, sir. 

Q. Now, was there an order issued by the R.F. & P.B.R., 
November 13th, effective November 16th, about the condi- 
tion of the inspection pit there and where you were to 
alight? A. Yes, sir. 


14 Mr. Savage: We can mark it in evidence, now. 
The Deputy Clerk: Plaintiff’s Exhibit No. 5. 


(Copy of General Order No. 6, was marked Plaintiff’s 
exhibit No. 5, for identification.) 

The Court: Are you offering it in evidence? 

Mr. Savage: That’s right. 

The Court: Any objection? 

Mr. Jones: No. 

The Court: It will be admitted without objection. 


(Plaintiff’s Exhibit No. 5, heretofore marked for iden- 
tification, was received in evidence.) 


s B e . * e s 
By Mr. Savage: 
Q. And you signed that you had seen this order? A. Yes, 
sir. 
Q. Were you given a copy of it? A. No, sir. 
Q. How many other kinds of orders do you get? 
15 A. Sometimes we get a regular train order, slow 
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orders on the railroad, repairing tracks, slow speeds. 
Just as that. 


Q. You get orders from how many railroads? A. Three: 
Pennsylvania, R. F. & P., and Washington Terminal. 


Q. On ‘the important orders, are you given copies of them 
to take with you? A. The important ones, yes. 

Q. Were you given a copy of this order? A. No, sir. 

Mr. Savage: I’d like to read this to you, show it to you 

first and then read it to you. 
16 It says: 
“<The Washington Terminal Company 

‘¢Washington, D. C. 

‘sNovember 13, 1956. 

“<General Order No. 6. 

‘Ivy City Territory. 

“<Bffective 8:00 a.m., Friday, November 16, 1956. 

“‘South inspection pits located on tracks 2, 3, 5, and 6, out 
of service.”’ 


By Mr. Savage: 


Q. They were the old inspection pits, weren’t they? A. 
Yes, sir. 


Mr. Savage: (Continuing to read) : 


‘‘New inspection pits located on tracks 3 and 5 480 feet 
north of old inspection pits, in service. 

‘¢Crews will use platform on northwest end of new pits 
to alight from locomotives when able to stop on pit. 

‘¢New building on east side of No. 5 pit, located 475 feet 
north of old building for making necessary report, in 
service.’ 

“Signed, M. H. Lingenfelter, Manager.’’ 

Would you folks like to see this? 


(The exhibit was handed to the jury.) 
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The Court: Mr. Jones, while they are looking at 
17 that, these two pictures, Plaintiff’s Exhibits 1 and 2, 
are taken from opposite ends of the pit, I take it. 

Mr. Jones: Yes, sir. 

The Court: And No. 1 is taken looking north, is it? 

Mr. Jones: Yes, 1 is looking north, Your Honor. 

The Court: And No. 2 is looking south? 

Mr. Jones: Two is looking south. 

Mr. Savage: That is correct. 

By Mr. Savage: 

Q. Now, these old inspection pits, they were taken out of 
service—were they the pits that had the single pit under 
the engine? A. Yes, sir. 

Q. Do you know how many times you had come into Ivy 
Ivy City and pulled over the inspection pit with your 
engine before this accident? 


* @ a . * e * 


18 The Witness: In other words, what I am trying 
to say, when they are real busy, a lot of trains coming 
into Washington and motors coming into Ivy City, we have 
to walk a good distance, sometimes. In other words, we 
don’t get to the pit often unless it’s kind of dull hours. 


Q. Did I understand you to say that if the inspection pit 
is occupied you can’t pull on the pit, is that what you said? 
A. That’s correct. 

Q. And then you leave the engine where? A. Behind the 
motor. 

Q. You mean you don’t pull on the pit? A. Don’t pull 

on the pit. You can’t do it because it’s occupied. 
19 Q. And then who moves the engine up? A. The 
hostler. 

Q. And what side do you get off on when you don’t pull 
on the pit? A. Right side. 

Q. And then where do you go after you get off? A. The 
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little inspection office there where we make out our report. 

Q. And that is on what side? A. East side. 

Q. That is on the right side, on your side? A. Right side. 

Q. Now, there is a wooden platform 21 feet, approxi- 
mately, in length on the left side, on the fireman’s side? 
A. Yes, sir. 

Q. Why did you get off on the engineer’s side? A. Well, 
I was just thinking about that train control and cutting it in 
and all. It got my mind off it, I imagine. And it is prac- 
tical that I get off on the right side when we have trouble 
on the main line, because the other track is liable—some 
train run on you. 

Q. You say it’s practical to get off on the right side? 
A. The right, that’s right. 


* * * * * * s 


20 Q. Did you, or not, say when the pit is occupied 
you also get off on the right side? A. Yes, sir. 

Q. Is there any sign or warning on the engineer’s side 

notifying you that the platform is on the other side, as you 


pull into this pit? A. No, sir. 
a * * s * s @ 

21 Q. Mr. Spann, are signs ever used to notify em- 
ployees of dangerous conditions? A. Yes, sir. 


28 Q. Mr. Spann, will you tell us approximately, and 

I realize it will have to be an estimate, as to how 
many times you pulled on this inspection pit before your 
injury of January 25, 1957? A. Well, I imagine, probably, 
maybe four or six times. 


Q. Mr. Spann, your engine is wider than the tracks, is it 
not? A. Yes, sir. 
29 Q. Would it partially cover the pit? A. Partly, 
yes, sir. 
Q. Would you have any idea of how much it would cover 
it? A. About six or eight inches, I would say. 
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Q. Off the edge? A. Yes, sir, from the step of the engine. 

Q. Well, what—you don’t seem to understand what I 
mean. What I would like to know is: How much wider than 
the track, itself, is the engine, if you know? A. I would say 
six or eight inches. 

Q. All right. Now, Mr. Spann, you were taken from the 
pit to Casualty Hospital, is that right? A. That’s right. 

Q. And you were taken by ambulance? A. Yes, sir. 

Q. And you remained in the Casualty Hospital how long? 
A. Hight days and nights. 

Q. And you were operated on there by Dr. Young? A. 
Yes, sir. 

Q. Joseph Young. Did they put you to sleep when they 
operated on you? A. Yes, sir. 

Q. You were given ether? A. They knocked me 
30 out with something. I guess it was that. 

Q. And then they put a cast on your leg? A. Yes, 
sir. 

Q. And the cast extended from where to where? A. From 
way up almost to my hip, here, a large part of my leg, and 
the entire foot. 

Q. And the cast remained on for how long? A. Approx- 
imately 34 or six days. 

Q. And you were out of work for some eight and two- 
thirds months, is that correct? A. That’s correct. 

Q. And your loss or salary and expenses was— 

The Court: That has been stipulated. 

Mr. Savage: Yes; a little over $6500. 

The Witness: Yes, sir. 


Q. How is your leg now? A. My leg hurts right much in 
the winter time, cloudy, damp weather, and in walking at 
times, especially when I get up early morning, or whatever 
time I get up, I limp just a little until it kind of limbers up; 
and at times, walking along, it will kind of give way on me. 

Q. But you have been working fairly regularly since you 
went back. A. Fairly regular, yes, sir. 
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31 Q. Is your left leg smaller than the other one? 
A. Yes, sir, Dr. Young, the other day, examined it 
and said it’s a little bit smaller and he said that was natural. 


Cross ExaMINATION 
By Mr. Jones: 


Q. Mr. Spann, when you spoke of getting a regular as- 
signment as a passenger engineer, I believe the early part 
of January, ’57, you had been running a lot on the extra 
board passengers between Richmond and Washington, 
hadn’t you, sir? A. Well, not a lot, but I have made several 
trips. 

Q. You would make several trips a month, actually, 

32  wouldn’t you? <A. Well, sometimes I stay out of 

there two or three months at a time and then, again, 

I go in there straight along for three or four trips. That’s 
the way the men mark off the regular assigned runs. 

Q. And with your seniority you could take one of the 
passenger runs in, isn’t that right, sir? A. When my freight 
run is first out they use the enginemen on the passenger 
run when he gets off and they take an extra engineer and 
put in the freight run. We have been doing that all these 
years. 

Q. In other words, if, today, you were on the passenger 
run and you were the first freight man out and there was a 
passenger run to be taken, you’d take the passenger run? 
A. That’s right. 

Q. And you did quite a bit of that when you were in the 
freight pool, didn’t you? A. Yes, quite a bit sometime. 

Q. You used the word ‘‘braking down”’ and yon talk 
about the automatic train control. That means when the 
brakes are applied, doesn’t it? A. That’s right. 

Q. They don’t fall off the train or anything like that; 
they go down against the wheel, isn’t that what you mean? 
A. Yes. 
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33 Q. Now, it was about 3:10 in the afternoon of Jan- 
uary 25, that you got out to the inspection pit, wasn’t 
it? A. You said 3:10? 

Q. Yes. A. Approximately, yes. 

Q. And that was a clear day, it was daylight? A. Yes, sir. 

Q. You could see all right. And it was a forward move- 
ment of your engine onto the inspection pit, wasn’t it? A. 
That’s right. 

Q. You didn’t back on? A. No sir. 

Q. When I use the word ‘‘engine’’ I mean probably what 
you mean by saying motor and sometimes use locomotive, 
so we know what we are talking about. 

And you went on to this inspection track No. 3, is that 
correct, sir? A. Yes, sir. 

Q. Mr. Spann, I am showing you Plaintiff’s Exhibit 1, 
which is in evidence, and I ask you if that is the sight you 
had as you pulled your engine up onto the inspection pit 
that afternoon. A. Yes, sir. 

Q. In other words, you could see from the engine pit 

there—the engineer’s seat, the three pits, isn’t that 
34 ~—s right, sir? A. Yes, sir. 


Q. You stopped your engine on the north end of the pit, 
didn’t you, Mr. Spann, on that day? A. Yes, sir. 

Q. And this is the north end, as it looked to you then, as 
it does now, is that right, sir? A. Yes, sir. 

Q. This platform was there at the time? A. Yes, sir. 

Q. And the concrete platform was off to the other side, 
is that right, sir? A. Yes, sir. 

Mr. Jones: I ask the jury again to look. 

The witness has just testified the pit as it is pictured here. 
Here is the platform on the fireman’s side and here is the 
concrete platform alongside. The other side is the engineer’s 
side. (Indicating to the jury from the photograph). 
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35 Mr. Jones: At this time, Your Honor, I would like 
to show the jury Plaintiff’s Exhibit No. 3. It has not 
been shown to them. 
The Court: All right. Do they understand what it is? 


By Mr. Jones: 


Q. Again, Mr. Spann, this is the fireman’s side with the 
platform there, isn’t that right, sir. A. Yes, sir. 

Q. And this is the concrete platform alongside of 
36 that wooden platform on the fireman’s side? A. Yes, 

sir. 

Mr. Jones: The witness has just testified that this is the 
platform on the fireman’s side and this is the concrete plat- 
form alongside of that wooden platform on the fireman’s 
side (indicating to the jury from the photograph). 

By Mr. Jones: 

Q. Mr. Spann, when an engine is pulled, or locomotive or 
motor, whatever the word may be, is pulled onto an inspec- 
tion pit, of course it is put there for inspection purposes, 
isn’t it? A. Yes, sir. 

Q. The engineer has nothing to do with the inspection of 
an engine, has he? A. No, but he tries to spot the engine 
where he can get underneath the engine without having to 
call the hostler to move it. 

Q. Where the inspector can get underneath? A. Yes, sir. 

Q. But, I mean, the engineer doesn’t do any inspecting 
underneath, himself? A. Oh, no. 

Q. And, of course, the engineer doesn’t do any repairing 

when it’s in an engine yard. Out on the road you 
37 might have to make a repair? A. Yes, sir. 

Q. But once you get into the engine yard, that is 
for the machinists and the others to do, isn’t that right, sir? 
A. Yes, sir. 

Q. So, when you pull your engine up there, you pull it so 
that the inspector can get down underneath the engine and 
go down on each side for inspection purposes? A. Well, 


I watch the pit I am straddled and try to judge my distance 
to give him a little leeway there so he can get underneath. 

Q. He’s got to walk down those steps? A. Yes, sir. 

Q. In other words, you can’t come too close to the steps, 
is that what you mean? A. Yes, sir. 

Q. Now, on January 25, 1957, there were no other motors 
on the pit that day, were there? A. No, sir. 

Q. Just pulled right up on it. And then when you place 
your engine on the pit, the next thing is for an engineer to 
make out his work report, isn’t that right, sir? A. Yes, sir. 

Q. Now, what is a work report? A. Well it’s a work 

report—you have to state how much main reservoir 
38 pressure, mainline pressure, if the brakes work prop- 

erly or not, train control working properly or not, 
and different things concerning the engine. 

Q. How it operated on its trip, is that right? A. Yes, sir. 

Q. And then that work report is handed in at the engine 
house, isn’t that right? A. That’s right. 

Q. And then the inspectors and everybody else go to 
work on the engine with that report in mind? A. Yes, sir. 

Q. So that day, then, if you had not been injured, you 
would have gone into the engine house and made out your 
work report about the automatic brake control, isn’t that 
right? A. That’s right. 

Q. And then the inspectors and everybody else could have 
been checking it? A. Yes, sir. 

Q. Of course, that automatic train control when, as you 
say, you had to cut it out as you were coming up from Fran- 
conia, you could still operate your train safely, the thing is 
that you, as the engineer, would have to watch the wayside 
signals, is that it? A. That’s right. 


39 Q. Now, what happened, actually, then, is when 
you came into the pit that day you spotted the engine 
so an inspector could get under it? A. Yes, sir. 
Q. And then you and the fireman decided to test the auto- 
matic train control again? A. That’s right. 
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Q. And finally concluded that there was something wrong 
with the whole works, it wasn’t just the track that you had 
been on? A. Correct. 

Q. And then, without thinking, you just went down the 
engineer’s side, isn’t that right? A. That’s right. 

Q. You didn’t even think where you were going, you just 

got off the train? A. Yes, sir. 
40 -Q. You didn’t look out the engine, you just backed 
up to the door and went down backwards, isn’t that 
right? A. That’s right. 

Q. You didn’t take a look down into the pit or out in 
front of you, you turned around and backed in? A. Yes. 

Mr. Savage: We can’t hear you. What was the last 
answer. 

The Witness: Yes, sir. 


By Mr. Jones: 


Q. When you got to the lowest step on the ladder, again 
you didn’t look down to see where you were going to step 
onto the ground, you just stepped, isn’t that right, sir? A. 
I just fell, automatically fell down. 

Q. You mean— A. My weight was on my hands and my 
hands just skidded right down. 

Q. You didn’t look to see where your foot was going from 
the lastistep on the ladder, you just put your foot out and 
down you went? A. You couldn’t see very much because 
you are so close to the motors. You know, they’re right 
straight up. 

Q. But I mean, you didn’t look down to see where your 

foot was going to go? A. No, sir. 
41 'Q. Now, this Washington Terminal Company gen- 
eral order was not a new order to you, you had signed 
for it on November 14, hadn’t you, Mr. Spann? Isn’t that 
your name (indicating) ? 

Mr. Savage: 1956? 

Mr. Jones: Yes, sir. 

The Witness: 20th. 
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By Mr. Jones: 


Q. I see. In other words, you signed for it on November 
20, 1956? A. That’s right. 


By Mr. Jones: 


Q. Mr. Spann, in this matter of orders, you stated that 
you were given an order that you carried on your person. 
Those are train orders, aren’t they? When you are told on 
a particular run that between mile post ‘‘X’’ and mile post 

“*Y’? you are to have a slow order of 20 or 25 miles 
42 an hour, that is the kind of order you are handed, 

isn’t it, sir? A. sometimes it’s that way, and lots of 
times they will put down new rail on one particular track 
and in that event they generally typewritten it off, give it 
to each employee and he signs for it: Certain place to cer- 
tain place you run both ways on one track so they can lay 
the new rail on the track that is not being used. 

Well, we get that in writing. 

Q. It’s the temporary operating type of order you get in 
writing? A. That’s right. 

Q. You get it and the conductor gets it and you have got 
to check, don’t you? A. That is the train order. 

Q. And also operating orders. Don’t you check with your 
conductor with that, too? A. I don’t know whether he gets 
those orders or not, because that is strictly the engine crew. 
They don’t operate the train, they just run the train. I 
operate the head engine. 

Q. So what happens, then, is when you have a temporary 
situation like a slow order between mile post 10 and mile 
post 12, or a temporary situation if they are going to lay 
track on the northbound track and therefore use the south- 

bound between mile post ‘‘X’’ and ‘‘Y’’, you get an 
43 order that you carry with you, isn’t that right? A. 
Yes, sir. And at times if it’s a small job, they will 
give us the train order. If it is a long drawn-out job, work- 
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ing on a bridge or something, then they put out on the bul- 
letin book, slow order over such and such a bridge, such and 
such an hour in the morning, maybe it’s 24 hours, maybe 
it’s daylight hours. 

Q. And that is more of a permanent thing for a period of 
time, is that what you are speaking of? A. That’s right. 

Q. In other words, a permanent order? A. Yes, sir. 

Q. You don’t get—— A. Unless it’s annulled. 

Q. You read that out of the train book or the bulletin 
book, don’t you? A. Bulletin book. 

Q. When you start on your run each day you go to that 
bulletin book and read the latest order issued, don’t you? 
A. Yes, sir. 

Q. Every day you have to do that? A. Yes, sir. 

Q. So, what about the 25th of January, now, did you 
read the bulletin book that day before you left Richmond? 

A. Yes, sir. 
44 Q. What was on it that day? A. Order No. 6. 
Q. And that is the order—— A. The Washington 
Terminal, is that what you are—— 

Q. Yes, sir. And that is the order we have just been dis- 
cussing here and that you have testified you had read? 
A. Yes, sir. 

Q. It’s the order that’s been shown to the jury. So you 
~ saw it on January 25, before you left Richmond that 
morning? A. Yes, sir. 

Q. Now, Mr. Spann, you testified that out on the main 
line you always got off on the engineer’s side because, as I 
understand, if you got off on the fireman’s side you would 
be in danger of a train coming at you; is that what you said? 
A. Yes, sir. 

Q. In other words, what you do, you get off on the safe 
side, isn’t that right, sir? A. Yes, sir, that’s right. 

Q. To avoid any train movements. And if there was no 
track on the fireman’s side, but there was a track on the 
engineer’s side, then the safe side would be off the fireman’s 
side, wouldn’t it? A. I guess it would be. 
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45 Repmecr ExaMInaTIon 
By Mr. Savage: 


Q. Mr. Spann, as I understand it, on November 20th you 
signed the order, or you signed the register that you read 
this order which was effective November 16, is that correct? 
A. Well, if that was the last order, that’s the one I signed. 
And I don’t know whether—I couldn’t say positive whether 
the Washington Terminal had another one out behind that 
order or not. 

Q. We are talking about Order No. 6. This book shows 
that you signed for that order on November 20, 1956; is 
that correct? A. Yes, sir. 

Q. That’s the order which was effective November 16, is 
that correct? A. Yes, sir. 

Q. Now, then on the day of your accident you signed 
46 this employees register, did you not? ‘‘C. Spann,’’ 
is that your signature? A. Yes, sir. 

Q. And that shows the number of your train, the time you 
are ordered for service, and the time you are registered, 
and the number of the last order read or received, and it has 
a heading, R.F.&P., Pennsylvania R.R., Washington Ter- 
minal, and the date, then there is a place for your signature. 
There is also a place over here for the fireman to sign, and 
he signs the same information, is that right? A. Yes, sir. 

Q. So that, when you said you saw Order No. 6, you 
meant you signed this report, is that correct? A. That’s 
right; the last general order. 

Q. Yes. So that, the morning of this accident you didn’t, 
in fact, see Order No. 6, did you? A. Well, I signed the 
last order. 

Q. This is the register. (Handing document to witness.) 
A. (Examining) The last general order there was 7 for 
R.F.&P., 203 for Pennsylvania Railroad, and No. 1 for 
Washington Terminal. 
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Q. There was no general order No. 6 on there, at all, was 
there? A. When they put another general order, that is 
the last one you sign. 


47 The Deputy Clerk: Plaintiff’s Exhibit No. 6, in 
evidence. 


Q. How high is the bottom step of a R.F.&P. engine above 
the top of the rail, approximately? A. Twelve or fourteen 
inches, I would say. 


2 * s ° 2 Sd e 


48 Q. Now, you said when you were coming down 
from the engine you were close to it? A. Yes, sir. 
Q. Why were you close to it? A. Well, you don’t swing 
away too far in getting down, you just hold the grab iron 
and keep walking down. 
Q. And these grab irons are on the side of the engine? 
A. On each side of the step. 


Q. And these steps are right on the side of the engine? 
A. They come right straight down. 

Q. So that is what you meant when you said you were 
close to the engine, when you got down? A. Yes, sir. 

Q. And that is the normal way of getting down, facing 
the engine? A. Yes, sir. 

Q. And your back would be toward the pit? A. Yes, sir. 


49 Q. I believe you did say this office that you would 
have to report to, after getting off the engine, was on 
the right side or the engineer’s side? A. Yes, sir. 

Q. And would you—and you would have to make a re- 
port of this defective train control, is that correct? A. Yes, 
sir. 

Q. And just what would the nature of that report be? 
Would you go into details about it or was it more than just 
the average report? A. Well, I would make it out kind of 
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this way: Train control would not hold pressure, brakes 
applied at South Franconia; give the designations where 
it happened. 

Q. So that you would give the inspector some idea of 
what to look for? A. Yes, sir. 


* s * e * * * 


50 Recross Examination 
By Mr. Jones: 


Q. Mr. Spann, do I understand now that on January 25, 
before you left on your run, you read Washington Terminal 
Company General Order No. 1? A. Yes sir. 

Q. Now, is that what you do every time you leave, you 
read—— A. Sign the last order. 

Q. And read it? A. Yes, sir. 

Q. So, in other words, that day you went to the bulletin 
book, read General Order No. 1, Washington Terminal 
Company, then signed out. Now, at the time, or trip before, 
whatever order you read that morning you would have read 
and then signed and that was your last order, is that right? 
A. Yes sir. 

Mr. Jones: I would like this marked Defendant’s 
51 Exhibit No. 1, for identification, please. 
The Deputy Clerk: Defendant’s Exhibit No. 1, for 
identification. 


(A registry sheet was marked Defendant’s Exhibit No. 
1 for identification.) 


By Mr. Jones: 


Q. On those passenger runs you made a round-trip one 
day, lay over in Richmond, and then make another round- 
trip, isn’t that right, sir? A. Yes, sir, and sometimes it goes 
out one day and goes back the next, after 12:00 o’clock at 
night. 

Q. But it is the 16-hour law and that all comes into it, 
you have got to lay off? A. Yes, sir. 


30 


Q. Mr. Spann, I show you Defendant’s Exhibit No. 1, for 
identification, and ask you if you see your name there? 
A. Yes, sir. 

Q. Do you see what order, General Order of the Washing- 
ton Terminal Company was the last order you read that 
day? A. No. 6. 

Q. And what date is that, Mr. Spann? A. January 23, 57. 

Q. Now, Mr. Spann, you say that you make out this 

work order. That is in the office building out there? 
52 ~=A. ‘Yes; sir. 
Q. And that was, the building, please? A. (Mark- 
ing exhibit.) 

Q. Of course, there is nothing on No. 4 to show any 
buildings. That is alla ground view. A. No, sir. 

Q. So, as I understand it now, the structure marked ‘‘A’’ 
on Plaintiff’s Exhibit No. 2, looks like it might be the 
building that you made out your work report, is that right, 
sir? A. Yes, sir. 

Mr. Savage: He didn’t make it out this day. Where he 
ordinarily did. 


By Mr. Jones: 


Q. Where you make out your work reports, is that right? 
A. Yes, sir. 
Mr. Jones: ‘‘A’’ is where it might be; he is not sure. 


(The exhibit was handed to the jury.) 
By Mr. Jones: 


Q. Mr. Spann, you said you had been operating in and 
out of Ivy City engine house for several trips, I think you 
said? A. Yes, sir. 

'Q. You said that, I believe, five or six times prior 
53 ‘to that you had put your engine on the pit, is that 
right, sir? A. Yes, sir. 

Q. How did you get down those times? A. I got down 
on the right side of the engine. 
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Q. On the engineer’s side? A. Yes, sir. 

Q. And into the pit? A. No; that is when we stopped 
short of the pit. 

Q. No. I think you told us that four or five times prior to 
the accident you brought your engine onto the pit. A. Oh, I 
got off on the left side. 

Q. On the fireman’s side. And so, you knew there wasn’t 
any platform on the engineer’s side, then didn’t you? A. 
Yes, sir. 


54 Mr. Savage: Mr. Jones, do you have the bulletin 
book for 1958? 
Mr. Jones: No, sir. 
Mr. Savage: I mean, 1957. Do you have that available? 
Mr. Jones: Isn’t that it? No. Well, whatever is in there 
is whatever we have. It is only 1956. 
Mr. Savage: You don’t have 1957? 
Mr. Jones: No, sir. 


Furrser Repmect Examination 


By Mr. Savage: 


Q. Mr. Spann, the day of this accident, what time were 
you scheduled to pull out from Richmond? A. Well, as I 
can remember, I think the train left—if leaving on time— 
around—either 11:45 or :55, as well as I can remember. 

Q. And what time do you report on duty? A. We re- 
ported 30 minutes of leaving time at the engine house. 

That would be about an hour—over an hour— 
55 about an hour and a half. 

Q. I don’t understand. Do you report 30 minutes 
before you pull out, or when? A. I report to the engine yard 
30 minutes before leaving time. 

Q. All right. Now, where do you sign your daily assign- 
ment sheet? A. At the engine house terminal. 

Q. And what do you do after you sign your assignment 
sheet? A. Then we go out and get on the engine and get the 
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engine ready for service, see if all the tools and supplies 
are on the engine, try the sand and all that stuff and see if 
all the tools and equipment is there, then try the power, each 
unit, to see if it is pulling. 

Q. And how long do you allow yourself to do all that? 
A. Thirty minutes. 

Q. Well, on the day of this accident you signed your 
assignment sheet, did you not? A. Yes, sir. 

Q. Now, did I understand you to say that when you 
signed your assignment sheet you went back and read the 
last order? A. The last order, yes, sir. 

Q. Did you go back and read that? A. Yes, sir. 
56 Q. You read it the time you signed the assignment 
sheet? 

Mr. Jones: He’s answered it three times, now. 

The Court: It seems to me you are getting close to attack- 
ing the credibility of your witness. 

The Witness: In other words, I signed the last order-—— 

Mr. Jones: There is no question pending. 

The Court: There is no question pending at the moment. 

The Witness: Okay. 


By Mr. Savage: 


Q. Well now, this is the book that, I believe, you signed in 
November that you read the last order? A. Yes, sir. 

Q. Now, when you sign your assignment sheet—here is 
the one on November 23rd: 

Mr. Jones: I think you mean January 23rd. 

Mr. Savage: I mean January 23rd. Thank you, Mr. 
Jones, 


By Mr. Savage: 


Q. Would you go back in that order book and read the 
last order? A. No, sir, I would read this last one, No. 1, 
the last one on the book. 
57 Mr. Jones: I think you have got him confused. I 
know you don’t mean to. You have got the January 
23 sheet. It shows No. 6. 
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By Mr. Savage: 


Q. How would you find that order? A. I would have to 
go back in this book and look for it. 
Q. Is there any index in the book? A. No sir. 


59 By Mr. Savage: 


Q. Mr. Spann, on January 23, 1957, when you 
signed this register sheet, did you read General Order No. 
6 of the Washington Terminal Company? A. I read No. 

1 order, the last one there at that time. 
60 Mr. Jones: I think if you just show him the ex- 
hibit—— 
The Court: Show him the sheet of the 23rd. 
(A document was handed to the witness.) 
By Mr. Savage: 


Q. This is Defendant’s Exhibit No. 1—— 
The Court: It hasn’t been offered in evidence. It has 
been marked for identification. 


By Mr. Savage: 


Q. —for identification. And here is your signature on 
here (indicating). A. Where was that paper that is now 
the last one under 6—was No. 1? 

Q. Here’s that (handing document to witness). 

That is January 25th. A. It went in effect along about 
the day I got hurt. 

Q. That was No.1. A. Yes, sir. 

Q. Well now, on January 25th, do I understand you to 
say that you read Order No. 1? Is that right? A. Yes, sir. 
Instead of 6. That was it. 

Q. Now, on January 23rd, when you signed that sheet, 
did you go back and read Order No. 6% A. Not necessarily 

so. That 6 was liable to stay in effect maybe two or 
61 three months. We do it more or less from memory. 
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Q. Mr. Spann, tell us how you’d find Order No. 6 in that 
book on the 23rd of January. Would you have to go through 
the whole book to find it? Is there any index in the book? 
A. There ain’t no index and it would take you a long time. 
We would never get away from the engine yard on time. 


* * * * + a * 
Furruer Recross ExaMrInatTion 
By Mr. Jones: 


Q. Mr. Spann, then you don’t always do what you say on 
the railroad, is that correct? A. I can’t say that. 
62 -Q. When you register here and say, ‘‘The last 
order I read was No. 6,’’ that isn’t necessarily so, 
then, you didn’t read it that day? A. Well, I couldn’t swear 
to it, but I read the last one on the book. 

Q. Yes, sir. And if the last one was No. 6 on January 23, 
that was the last one you read, wasn’t it? A. Yes, sir, if 
that is the last one on the book, that is the last one I read. 

Q. And when you mark down what you read, that means 
the last one that you seen? A. Yes, sir. 

Q. And that you read it? A. Yes, sir. 

The Court: Is that all of this witness? 

Mr. Jones: That is all. 

Mr. Savage: That’s all. 


Excerpts from Transcript of Proceedings 
Washington, D. C. 
February 2, 1959. 


The above-entitled cause came on for hearing before the 
Honoraste Gerorce L. Harr, Jz., United States District 
Judge, and a jury duly impaneled and sworn. 


APPEABANCES : 


On behalf of the Plaintiff: 
Berwarp Savace, Hsq., and 
Ricuarp W. Turnes, Eso. 
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On behalf of the Defendant: 
Wuuum B. Jonss, Esq., and 
Roman J. Genser, Esq. 


PROCEEDINGS 


Mr. Savage: That is the plaintiff’s case, your Honor. 

The Court: All right. 

Mr. Jones: May we approach the bench? 

The Court: If you want to argue a motion, I will let the 
jury go out. 

Mr. Jones: All right. 

The Court: Take the jury in the jury room. 


(The jury withdrew from the courtroom.) 


Mr. Jones: May it please the Court: At this time the 
defendant moves for a directed verdict on the basis that 
there has been no showing of actionable negligence by the 
plaintiff. 

s e * td * * 2 

The Court: I think, under this Supreme Court inter- 
pretation, that I will let the defendant put his case on. 

Call the jury back. 

Mr. Jones: I didn’t hear you, your Honor. Did you say 
you are denying the motion? 

The Court: I will deny it and let you put your case on. 

Mr. Jones: I am resting. 

The Court: You are resting. 


(The jury resumed the jury box.) 


The Court: Now do you gentlemen have some 
prayers? 
Mr. Jones: May we approach the bench? 
The Court: Yes, you may. 


(The following proceedings were had at the bench:) 


Mr. Jones: The defendant having rested, now renews 
its motion for a directed verdict, on the same grounds as 
stated at the end of the plaintiff’s case. 
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The Court: Well, I am going to deny it and let it go to the 
jury, and then you can move for a judgment n. o. v. 

Mr. Jones: I had to get my motion for directed verdict 
in at this time. 


(Filed May 19, 1959) 
Stipulation 


It is stipulated by and between counsel for the Plaintiff 
and Defendant that Defendant’s Exhibit 1, which was 
marked for identification but not offered in evidence during 
the course of the trial of the above entitled case, be in- 
cluded as part of the record on appeal. 


Brrnarp M. Savace, 
Attorney for Plaintiff 


Wr.um B. Jonss, 
Attorney for Defendant 
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STATEMENT OF QUESTION PRESENTED 
In the opinion of the appellee the question presented is: 


Whether appellee should reasonably have anticipated 
that appellant engineer would choose to alight from his 
engine into an obviously and patently dangerous open 
inspection pit when appellee had provided appellant with 
a safe platform over an inspection pit for alighting from 
the engine and had ordered appellant to use such safe plat- 
form, which order appellant acknowledged receiving and 
being acquainted with, and further when, immediately prior 
to the time appellant alighted from the engine into the open 
pit, he saw that open dangerous pit and also the platform 
over the other pit onto which he had safely alighted on 
prior occasions in compliance with appellee’s order, and 
farther when appellee chose to alight into the obviously 
dangerous open pit he did so without any necessity there- 
for and in violation of his custom and practice of alighting 
from whatever side of the engine was the safe side? 
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Ricumonp, FREDERICKSBURG AND Potomac RatLRoaD 
Company, a body corporate, Appellee 


Appeal from Judgment of the United States District Court for the 


District of Columbia Entered in Favor of Appellee on Ap 
pellee’s Motion for Judgment Notwithstanding the Verdict 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Prior to November 16, 1956, The Washington Terminal 
Company constructed new locomotive inspection pits on 
its property in the Ivy City engine house territory in the 
District of Columbia. On November 13, 1956, the Ter- 
minal Company by its General Order No. 6 gave notice 
that the new pits would go into service on November 16, 


1It was The Washington Terminal Company which constructed and operated 
the inspection pits. However, that fact does not affect appellee since it could 
not delegate its duties to appellant, its employee. Thus the Terminal Company 
was, so far as this appeal is concerned, appellee’s agent and its acts or 
omissions were those of appellee. 
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1956 and it instructed the engine crews with respect to 
the use of the pits. That order (Plf’s. Ex. 5) reads as 
follows: 


Tur WaSHINGTION TERMINAL COMPANY 


Washington, D.C. 
November 13, 1956 


GeneraL Orprer No. 6 
Ivy Crry Trrrrrony 


Effective 8:00 AM, Friday, 
November 16, 1956 


South inspection pits located on Tracky 2, 3, 5 and 
6 OUT OF SERVICE. 


New inspection pits located on Tracks 3 and 5, 480 
feet north of old inspection pits, IV SERVICE. 


Crews will use platform on north west end of new 


pits to alight from locomotives when able to stop on pit. 


New building on east side of No. 5 pit, located 475 
feet north of old building, for making necessary 
report, IN SERVICE. 


M. H. Livcenrevrer, 
Manager 


Appellant Spann, as a locomotive engineer employee of 
appellee, was affected by the change in the pits since, over 
the thirty years prior to his accident on January 25, 1957, 
he had not infrequently operated a passenger engine into 
Washington and therefore into Ivy City. (J.A. 20, 10-11.) 
On November 20, 1956 appellant Spann read General Order 
No. 6 and signed the book acknowledging that he had read 
it. (J.A. 15, 24-25, 27.) 


Between November 20, 1956 and January 25, 1957, the 
day of the accident, Spann operated an engine into Ivy 
City a number of times. On those occasions when he found 
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the inspection pit oceupied by other engines he stopped 
his own engine short of the pit and alighted from the right 
or engineer’s side. But 4 to 6 times between November 
20, 1956 and January 25, 1957, Spann stopped his engine 
on the inspection pit and each time he did so he alighted 
from the left or fireman’s side knowing that there was no 
platform onto which to alight on the engineer’s side. (J.A. 
17, 30-31.) 


On January 25, 1957 at about 3:10 P.M., Spann oper- 
ated his engine onto inspection track 3. (J.A. 21.) That 
track had 3 open pits. Those pits were 155 feet 8 inches 
long. The pit on the engineer’s or east side was 4 feet 
wide and from 2 feet 5 inches to 2 feet 6 inches deep. The 
center pit was 3 feet 914 inches wide. The wood platform 
over the pit on the fireman’s or west side was 21 feet 7 
inches long, its northern end being Wsted at the north- 
ern terminus of the west side pit. (J.A.14.) All of this 
Spann saw as he operated his engine onto the inspection 
pit on January 25, 1957 ; his sight showed him what appears 
in Plaintiff’s Exhibit 1land3. (J.A. 21-22.) 


Each time he stopped his engine on the inspection pit 
he had to so place it that an inspector could get under- 
neath the engine to inspect it. The inspector had to go 
down the steps located at the north end of the three pits. 
(J.A. 22-23; Plf’s. Exs. 1, 3 and 4 show steps.) Spann, 
as any other engineer, had nothing to do with either the 
inspection or the repairing of engines. That was the work 
of other employees. (J.A. 22.) When an engine was 
placed on the inspection pits, the engineer, including Spann, 
made out a work report. That report advised as to how 
the engine operated on the particular trip and it made note 
of any improper functioning of the engine. The report 
was made out at the engine house and was then made use 
of by inspectors and other employees in the inspecting and 
the making of any necessary repairs of the engine. (J-A. 
23.) If Spann had not been injured on January 25, 1957, 
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he would have made out the usual report which would have 
made note of the train control trouble. (J.A. 23.) 


Spann, from time to time, was given copies of some 
railroad orders. (J.A. 15-16, 25.) But those orders had 
to do with temporary conditions such as trains operating 
in both directions using the same track during the period 
that new rail was being laid on the adjacent track. How- 
ever, ‘‘[I]f it is a long drawn-out job, working on a bridge 
or something,’’ i.e., a condition that extended over a con- 
siderable period of time, the order relating to it was set 
forth in a bulletin book and the engineer informed himself 
of the content of the order by reading the book. (J.A. 
25-26.) Washington Terminal Company General Order 
No. 6 advised of new permanent inspection pits being put 
into service and directed the crews to alight from engines 
on the fireman’s side. (Plf’s. Ex.5.) That order was set 
forth in the bulletin book. (Plf’s. Ex. 5.) 


Each day that Spann operated an engine he would first 


read from the bulletin book the latest order issued. (J.A. 
26.) On November 20, 1956 he first read Washington Ter- 
minal Company General Order No. 6 and the last time he 
read it was January 23, 1957. (J.A. 24-25, 27, 30.) On 
January 25, 1957, the day he was injured, Spann read from 
the bulletin book the newly issued Washington Terminal 
Company General Order No. 1. (J.A. 29.) 


It was Spann’s custom and practice to alight on the safe 
side of the engine. On the main line he would get off the 
engine on the engineer’s side if the adjacent track over 
which another train might be moving was on the fireman’s 
side; but if the adjacent track was on the engineer’s side 
‘and there was no track on the fireman’s side, Spann would 
alight from the fireman’s side because it would be the safe 
side. (J-A. 26.) On the 4 to 6 occasions prior to Janu- 
ary 25, 1957, that Spann stopped his engine on the inspec- 
tion pits he alighted from the fireman’s side knowing that 
there was no platform on the engineer’s side. (J.A. 30-31.) 
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On January 25, 1957, Spann got off the engine from the 
engineer’s side without thinking about where he was going. 
Before leaving the engine he did not look down into the 
open pit or look out from the door of the engine. He 
backed up to the door and went down the engine ladder 
while facing the engine. As he descended the ladder he did 
not look down to observe where his foot would go from the 
bottom step of the ladder. He stepped off into space and 
fell into the open pit. (J.A. 24.) 


SUMMARY OF ARGUMENT 


As it was obligated to do under the Federal Employers’ 
Liability Act, appellee furnished appellant with a safe place 
to work when it placed a platform over an inspection pit 
on the fireman’s side of the engine and ordered crews, of 
whom appellant Spann was one member, to use that plat- 
form in alighting from engines. The appellee’s order pre- 
scribed appellant Spann’s place of work and put all other 
places out of bounds to him. Spann knew of the order and 
complied with it on all occasions prior to the time of his 
accident and on those occasions he safely alighted from his 
engine. It was Spann’s custom and practice to alight on 
the safe side of his engine and he followed that custom and 
practice when on those prior occasions he alighted on the 
fireman’s side. Spann knew that on his side of the engine 
there was no platform over the pit; which knowledge he 
obtained from appellee’s order and his own observations, 
the last of which were made but a few minutes before his 
accident. Neither because of an emergency nor for any 
other reason was Spann required to alight from the engi- 
neer’s side at the time he did so. Spann’s injuries were 
solely caused by his disregard of the order binding on him 
and his own custom and practice of pursuing the safe course 
when, instead of using the safe place of work furnished 
him by appellee, he chose to use an area that was not a 
place of work for him. Appellant’s demand for a platform 
on the engineer’s side in addition to the platform on the 
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fireman’s side of the engine is a demand for an absolutely— 
ideally—safe place to work, which is warranted neither by 
the law'nor the facts. Appellee having complied with its 
legal duty of furnishing Spann with a reasonably safe place 
of work is not liable for his injuries. 


ARGUMENT 


Appellant Spann contends that his fall into the open 
inspection pit and the resulting injuries were caused by 
appellee’s failure to furnish him with a safe place to work. 
According to Spann it has been an established custom for 
engineers to alight from the right hand or engineer’s side 
of an engine and that the placing of an open pit on that 
side was done without regard to that custom. Moreover, 
Spann asserts that he had not been given adequate notice 
or warning of the presence of the open pit and the danger 
of alighting there. 


But before Spann would be entitled to recover for his 
injuries he would have to make an adequate showing that 
(1) there was actually an unsafe place and (2) it resulted 
from appellee’s negligence. As a railroad engineer, 
Spann’s exclusive remedy is under the Federal Employers’ 
Liability Act. 45 U.S.C.A. sec. 51 et seq. Under the 
terms of that Act a common carrier, such as appellee, is 
liable only when the injuries complained of are ‘‘due to 
its negligence.’ Id. sec. 51. As the Supreme Court stated 
in Wilkerson v. McCarthy, 336 U.S. 53, at 61, the Act 
“¢does not make the railroad an absolute insurer against 
personal injury damages suffered by its employees. * * ° 
the Act imposes liability only for negligent injuries.’’ 


In considering whether appellee was negligent and as 
a result made an unsafe place for Spann to work, the evi- 
dence shows that on November 16, 1956, The Washington 
Terminal Company ? put into operation new inspection pits, 
one of ‘which was the place where Spann was injured on 


2See f.n. 1, supra. 
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January 25, 1957. But before the pits were put into oper- 
ation Washington Terminal Company’s General Order No. 
6 was issued. (Plf’s. Ex. No.5.) That order gave notice 
of the future use of the two new inspection tracks; and it 
instructed the crews to alight from the engines onto the 
platform provided at the northwest end of the pits of each 
track. Thus the order limited the place of work for engine 
crews at the inspection pits to the northwest side of the pits 
or fireman’s side of the engine. As to those crews it re- 
moved all other areas in and around the inspection pits 
as places of work. And among the areas so removed was 
the northeast side of the pits or the engineer’s side of the 
engine. 

Not only did appellee thus give notice of the pits and of 
the limited working area, but it required the engine crews 
to read General Order No. 6 and to sign the order book as 
evidence that they had read it. Moreover, appellee re- 
quired its engine crews before starting each run to read 
General Order No. 6 and to sign the daily assignment sheet 


as evidence of their having read the order. (J.A. 26.) 


Appellant admittedly knew of General Order No. 6 and 
that the northwest side of the pit or the fireman’s side of 
the engine, was the area limited to him for his work, i.e., 
alighting from the engine, which was the only work he 
had to do around the pits after placing his engine over 
them, Spann testified that he read General Order No. 6 and 
that he signed the order registry as having done so on 
November 20, 1956. He also read the order as late as 
January 23, 1957—two days or one trip to Washington be- 
fore his injury. And on January 23 he signed the assign- 
ment sheet as having read the order.* Moreover, since 


3 Appellant’s Brief (p. 3) attempts to cast doubt on the fact that Spann 
read General Order No. 6 and signed the assignment sheet to that effect on 
January 23, 1957. The examination of appellant by his counsel, with respect 
to the former’s firm testimony that just before each trip he read the last 
general order in the bulletin book, led the trial judge to state that counsel 
seemed to be ‘‘ getting close to attacking the credibility of your witness.’’ (J.A. 
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Washington Terminal Company General Order No. 6 was 
the last order of that Company on the book between Novem- 
ber 20, 1956 and January 23, 1957, he read it every day that 
he operated an engine during that period. (J.A.26.) Be- 
ing thus fully advised of the area limited to him for his 
work at the inspection pits, Spann, on the four to six occa- 
sions that he was on the inspection pits prior to his acci- 
dent, used that area. On those occasions he did not fall 
into the pit on the northeast side—a place which he new 
was out of bounds and not for his use. And on those prior 
oceasions, when he used the safe work area provided for 
and limited to him (the northwest or fireman’s side), he 
suffered no injuries. 


On the day of the accident Spann was not required by 
any emergency or for any other reason to disregard Gen- 
eral Order No. 6 and enter an area in and around the pits 
which he well knew was out of bounds to him. While on 
the trip from Richmond to Washington train brake trouble 
was experienced, Spann was able to operate the train safely 
imto Washington and to operate the engine safely onto the 
pits at the engine yards. (J.A. 11, 24.) When the engine 
was stopped on the pits and alongside of the platform on 
the fireman’s side onto which Spann was under orders to 
alight, he tested the train brake control and found that it 
still did not operate properly. But he had nothing farther to 
do with the brakes. The engine was safely stopped on the 
pits. Spann was not required to either inspect or repair 
the brakes. That was the work of others. He had only 
32.) Appellant’s credibility withstood the examination by his counsel and the 
appellant maintained to the end that if General Order No. 6 was the last 
Terminal Company order on the book on January 23, 1957 that was the order 
he read that day. (J.-A. 34). That Order No. 6 was the last Terminal Com- 
pany order on the book on January 23, 1957 is evident from Defendant’s 
Exhibit No. 1 marked for identification and by stipulation of counsel made a 
part of the record here. (J.A. 36.) There it is shown that on January 23 the 
jast Terminal Company order read by appellant and all other crewmen was 
No. 6. Plaintiff’s Exhibit No. 6 shows that on January 25, 1957 a new 
Washington Terminal Company Order No. 1 became effective, (an order 
which did not pertain to the inspection pits at Ivy City). 
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to report the condition at the engine house where he made 
his regular work report at the end of each run. On the 
four to six prior occasions that he had placed his engine 
on the pits he had made work reports which noted any 
improper operations. (J.A. 22-23, 30.) And on each of 
those occasions he alighted safely from the engine on the 
fireman’s side. There was on January 25, 1957, no occasion 
for Spann to act in any different manner. 


Not only was there neither a necessity nor an emergency 
which required Spann to disregard the order to alight from 
the fireman’s side but when he did so he violated his own 
custom and practice of getting off an engine on the safe 
side. He testified that when operating on the main line 
he would alight from the engine on his side if an adjacent 
track on which other trains might be moving was on the 
fireman’s side; but that if such adjacent track was on his 
side he would alight from the fireman’s side which would 
be the safe side. (J.A. 26.) On those occasions when he 
could not place his engine on the pits at Ivy City he would 
alight from his side because there it was safe to do so. 
(J.A. 17.) But on the 4 to 6 occasions prior to his acci- 
dent when he placed his engine on the pits he alighted from 
the fireman’s side, knowing that there was no platform on 
the engineer’s side onto which he could alight safely. (J.A. 
31.) Thus it is seen that it was Spann’s custom and prac- 
tice when his engine was on the pits to pursue the safe 
course of alighting from the fireman’s side. And the fact 
that on January 25 he had to go to the engine house or 
inspection office located to the east of the pits to make out his 
work report furnished no reason for his disregarding his 
custom and practice of following the safe course. On the 
prior occasions that Spann alighted from the fireman’s side 
he was on his way to the same place to make out work 
reports. (J.A. 23, 30.) Moreover, there is no evidence 
in the record here that anyone other than Spann had ever 
alighted at any time from the engineer’s side while an 
engine was on the pits, which leads to the conclusion that, 
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under such circumstances, it was the general custom and 
practice of the engine crews to alight from the fireman’s 
side. And there is no evidence or inference here that the 
appellee knew or should have known that employees alighted 
from the engineer’s side in disregard of the order to use 
the other side of the engine. 


Nor is there any merit to appellant’s contention that he 
was not given a safe place to work because there was no 
sign warning him of the pit on the northeast or engineer’s 
side of the inspection track. No sign was necessary be- 
cause the pit itself was its own best warning. Spann ad- 
mitted that he saw the open pit, the platform on the fire- 
man’s side, and the entire area around the inspection track 
as he operated his engine onto that track just minutes 
before his accident. (J.A. 21-22.) The open pit, anything 
but a trap or deceptive condition, was completely obvious 
to the most casual and fleeting glance. Seeing the pit was 
the best warning possible, and Spann admits seeing it. 


And if there had been a warning sign hung or placed in 
the proximity of the open pit on the engineer’s side, Spann 
on January 25 would not have seen it. He testified that 
on that day, after testing the train control when the engine 
was stopped on the inspection pit track, he opened the 
door, turned around and went down the steps facing the 
engine. He did not look out from the engine either into 
the pit or elsewhere. (J.A. 12, 24.) 


Moreover, General Order Number 6 was a warning to 
Spann of the inspection pits on track number 3, and it 
directed him to alight onto the platform on the northwest 
or fireman’s side. Spann admitted that he had knowledge 
of this general order and that on the four to six prior occa- 
sions he had obeyed it. 


Quite contrary to the arguments advanced by the appel- 
lant here, the evidence furnishes convincing proof that 
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appellee exercised the reasonable care required of it by 
the Federal Employers’ Liability Act to give to Spann a safe 
place to work. If it were otherwise, then it would have to 
be concluded that an employer could not limit the work 
area of an employee. Such a conclusion, however, would 
mean that an employer’s duty to its employee was not that 
of exercising reasonable care but that of an insurer. In 
other words, an employer would have to furnish the em- 
ployee with not a reasonably safe place but an absolutely 
safe place to work which would be anywhere and every- 
where the employee chose to be. 


It is the absolutely safe place—the ideally safe place— 
of work that appellant demands here. Such is his con- 
tention when, although by his prior actions and experiences 
he necessarily admits the fireman’s side was a safe place, 
he argues that appellee should have also constructed a plat- 
form on the engineer’s side of the engine. That argument 
is substantially the same as the contention rejected by the 
court in Atlantic Coast Line R. Co. v. Craven (4 Cir., 1950), 
185 F. 2d 176, cert. den. 340 U.S. 952. There the plaintiff 
Craven was a railroad brakeman. On the day of his in- 
juries he had completed his freight train run. As was his 
duty, he was seeking the conductor to make his report. 
Being unable to find the conductor, he was proceeding to 
the train crew’s washroom. En route he found his way 
blocked by a cut of cars moving slowly across the railroad 
yard. He mounted one of the moving cars for the purpose 
of crossing over the blocked track, but he fell and lost his 
leg. He contended that his injury was the result of an 
unsafe place to work and that his railroad employer should 
have provided him with a safe place to cross either by a 
tunnel underneath or bridge over the track. According to 
the evidence other employees were known by the railroad 
to have done what Craven did but when the yardmaster 
saw them do it he would caution them against such conduct 
and point out that it was a violation of safety principles. 
In denying Craven’s contention and holding that the trial 
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court should have directed a verdict for the defendant, the 
Court of Appeals stated at 185 F. 2d 178, 179, 180: 


An employer has a duty to provide his employees a 
safe place to work, but this duty cannot be absolute. 
Dangers are implicit in such occupations as railroad- 
ing, and railroads are not insurers of their employees. 


Moving the walkway would have been of little help. 
For a great distance on one side of the track lay South 
Rocky Mount; on the other, the yard. Some com- 
munication was necessary. A complete rearrange- 
ment of the yard, a bridge or a tunnel, or some sys- 
tem of traffic regulation might have prevented this 
accident. The great majority of railroad accidents 
(ineluding those not involving negligence) could by 
some means be prevented. The test is whether rea- 
sonable men, examining the circumstances and the 
likelihood of injury, would have taken those steps 
necessary to remove the danger. 


. . . Under the Federal Employers’ Liability Act, the 
common law rule of ordinary prudence maintains, and 
a railroad is not necessarily required to employ the 
latest or the safest devices. P 


* * * * * 


. . . We do not see how ordinary prudence could have 
required the construction of a bridge or a tunnel, or 
the disruption of the railroad’s activities suggested 
by the plaintiff. That remedy would have been all 
out of proportion to the risk involved. The remedy 
was with plaintiff, and lay merely in the exercise of 
that standard of personal safety that he had been 
instructed to use. 


* * * * * 


. . . The railroad’s duty did extend to the removal of 
all dangers reasonably to be anticipated as an incident 
of plaintiff’s employment but this duty was fulfilled 
when the ratlroad had defined the dangers to plaintiff 
and instructed him how to avoid them. 


* * ® * e 
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. . . He had been instructed to regard safety as a first 
consideration. Yet in spite of his intelligence and 
knowledge, plaintiff did something that every instinct 
of safety and instruction of caution forbid. This 
recklessness, and not the assumed negligence of de- 
fendant, exposed plaintiff to unnecessary danger and 
caused his injury. (Emphasis supplied.) 


Just as did the plaintiff in the Craven case, Spann here 
demands an absolutely safe place to work. Recovery was 
properly denied him by the District Court as it was to 
Craven by the Fourth Circuit. Each court held that a 
reasonably safe place in which to work was provided and 
that under the Federal Employers’ Liability Act an em- 
ployer was not required to furnish an absolutely safe place 
to work. That such is the law is evidenced in numerous 
eases, all brought under the Federal Employers’ Liability 
Act, among which are the following: 


Ottley v. St. Louis-San Francisco Ry. Co. (Mo. 1950), 
360 Mo. 1189, 232 S.W. 2d 966, cert. den. 340 U.S. 948, was 


a case where a car inspector was injured when he, in viola- 
tion of company rules, and while on his way to inspect cars 
on a track on the opposite side of a string of about 30 empty 
coal cars, crawled beneath the couplers of two of those 
coal cars just as a cut of wheat-laden cars ran into the 
coal cars. The plaintiff was familiar with the rule for- 
bidding crawling beneath couplers and he knew the route 
he took to be dangerous. He kmew also that he could have 
safely reached his destination by either going around or 
climbing over the string of cars. The court concluded that 
the employer’s motion for a directed verdict should have 
been granted because the plaintiff, although aware of the 
safe routes provided him, voluntarily, unnecessarily, with 
knowledge of the attendant danger and in violation of the 
safety rules, placed himself in a hazardous position. 


The case of Finnegan v. Monongahela Connecting Rail- 
road Co. (Pa. 1954), 378 Pa. 63, 108 A. 2d 321, was an 
action by a conductor who sustained injuries when he 
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attempted to squeeze between steel positioned on a loading 
platform and his train stopped alongside the platform. The 
court, in holding that a judgment n.o.v. should have been 
entered for defendant, disposed of the plaintiff’s conten- 
tion that a safe place to work had not been provided be- 
cause defendant failed to construct platforms on both sides 
of the track by declaring that a railroad had no duty of 
furnishing clear space for passage on both sides of stand- 
ing cars. 


Frizzell v. Wabash R. Co. (8 Cir. 1952), 199 F. 2d 153, 
cert. den. 344 U.S. 934, was an action to recover for in- 
juries sustained by the plaintiff section foreman when his 
foot slipped in a depression in cinder ballasting as he 
lifted a push car onto a track. On the other side of the 
track, opposite the site plaintiff had selected to place the 
push car, there was a wood plank setoff where a motor 
car was parked. Plaintiff claimed that he did not have a 
safe place in which to work because the defendant had not 
constructed setoffs either large enough for two vehicles or 
on both rather than on one side of the track at one-half 
mile intervals. The court concluded that one setoff on 
one side of the track at one-half mile intervals constituted 
a safe place for the plaintiff to work and, therefore, affirmed 
the judgment entered on the directed verdict for the de- 
fendant. 


In Jackson v. Illinois Northern Railway (7 Cir. 1955), 224 
F. 2d 76, the court affirmed a defendant’s judgment follow- 
ing a directed verdict where plaintiff, although provided 
with adequate and effective tools to break up and lift frozen 
sand, chose to lift a large mass of sand with his hands 
and thereby suffered a hernia. 


McGivern v. Northern Pac. Ry. Co. (8 Cir. 1942), 132 F. 
2d 213, was an action where a switchman was killed when 
he fell off an ice-covered running board of a switch engine. 
The decedent was provided tools and methods to combat 
this weather condition, yet chose to use none of them. The 
court, while noting that there may have been better equip- 


= 
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ment which could have been provided to combat the snow 
and ice, affirmed the judgment notwithstanding the ver- 
dict entered for the defendant because the ‘‘employer is 
not required to furnish the newest or even the safest and 
most approved devices if the employee is not deceived as 
to the degree of danger to which he is subjected.”’ 


An examination of the cases cited by appellant in his 
brief showgthem to be distinguishable and in no sense 
authorities for his contention that the District Court was 
in error in granting appellee a judgment notwithstanding 
the verdict.* 


Ringhiser v. C. € O. R. Co., 354 U.S. 901, where the court 
granted certiorari and at the same time reversed, per 
curiam, the lower court, was a case where the plaintiff 
entered a gondola car for the purpose of using it in lieu 
of a toilet. While in the car it was moved from a con- 
tact with two other cars that were being switched. The 
movement of the car caused steel plates in the car to shift 
and crush plaintiff’s leg. There was evidence that the 
defendant railroad knew its employees used gondola cars 
for toilet purposes from which the court held that there 
were probative facts that would permit a jury to find that 
the defendant ‘‘was or should have been aware of condi- 
tions which created a likelihood that the petitioner [plain- 
tiff] would suffer just such an injury as he did.”’ 


But that case is not apposite here. In the instant case 
there is no evidence that appellee knew or should have 
known that Spann would alight from the engineer’s side 
when his engine was on the inspection pits. The evidence 
is to the contrary. Spann and all other crew members 
were ordered to alight from the fireman’s side; Spann 
acknowledged being familiar with the order; on all former 
occasions he alighted from the fireman’s side knowing that 


4 One case cited by appellant—Atlantic Coast Line RB. Co. v. Craven (4 Cir., 
1950), 185 F. 24 176, cert. den. 340 U.S. 952, is actually an authority for sus- 
taining the lower court as has been hereinbefore noted. 
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there was no platform on the engineer’s side of the engine; 
and there is no evidence that anyone, including Spann, ever 
alighted from the engineer’s side when the engine was on 
the pits until Spann did so at the time of his accident which 
was contrary to his own custom of alighting on the safe 
side. 


Appellant’s quotation from Rogers v. Missouri Pacific 
R. Co., 352 U.S. 500, while pertinent to the facts of that 
case, hasino application here. Rogers was a section worker 
for the defendant railroad. He was given two assign- 
ments: (1) with a hand torch to burn off weeds and vege- 
tation along the side of the railroad’s right of way; (2) 
to stop his burning activities when a train passed and to 
take a position off the track and ties to observe the journals 
of the passing train for hotboxes. At the time of his injury, 
Rogers was standing where he had been instructed to 
stand (352 U.S. 503) and not ‘‘in violation of instructions 
to stand: clear when trains were passing’’ as stated by 
appellant (Brief 9). The passing train fanned the flames 
of the fire started by him and others as they had been 
instructed and carried the fire to the vegetation around 
his position. Rogers retreated quickly back on a culvert 
with his arm over his face. He slipped and fell from the 
top of the culvert and suffered serious injuries. 


The difference between Rogers and Spann is that Rogers 
was where he was told to be—in his place of work, an un- 
safe place. There he suffered his injuries. Spann on the 
other hand, was injured when he entered an area pro- 
hibited to him by appellee’s order. Spann’s place of 
work—the place to alight—was the fireman’s side of the 
engine. That was a safe place for him; he suffered no 
injuries when he used it before; he would have suffered 
no injuries if he had used that place on January 25, 1957. 
In the Rogers case the conclusion could be drawn, with 
reason, that the negligence of the employer played a part 
in Rogers’ injuries. Here the only conclusion that can be 
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drawn is that appellee was in no way negligent and that 
Spann’s injuries were solely the result of his own fault.® 


Appellant cites Webb v. Illinois Central R. Co., 352 US. 
512, and Wilkerson v. McCarthy, 336 U.S. 53, for his propo- 
sition that ‘‘[I]n light of the appellant’s testimony as to 
the custom and practice for engineers to alight on their 
side of the engine, the question of whether the erection of 
a platform only on the fireman’s side was an adequate 
safeguard and measured up to what a reasonable and 
prudent person would have done under the same circum- 
stances, was for the jury to determine.’’ (Brief 8.) A 
comparison of the facts in those two cases and the facts 
here show them to be inapposite authorities. 


In Webb the plaintiff brakeman injured his knee when 
he fell on a cinder roadbed while he was alongside of a 
track in the performance of his duties, i.e., at his place 
of work. He slipped on an unnoticed and partially covered 
large cinder, which admittedly created a hazardous condi- 
tion. Three weeks before the accident the railroad com- 
pany in elevating certain tracks used fifteen cubic yards 
of cinder and chat ballast. There was evidence that it 
was the railroad’s custom and practice to take precautions 
to prevent the presence of large clinkers in its roadbed 
but that in this instance the ballast was not screened for 
large clinkers but was merely visually inspected. More- 
over, there was evidence which raised a question of the 
adequacy of the railroad’s roadbed inspection practices 
used to discover hazards to firm footing. The fact that 
the Webb case was one for the jury has no significance 
here. Webb was injured while working in an admittedly 
hazardous place but one where he had to be to perform 
his work. Spann, on the other hand, sustained his injuries 
not at his place of work or where he had to be but rather 


5 As in Rogers, so in Lillie v. Thompson, 322 U.S. 459, the plaintiff was 
injured while at the place of her work where she was instructed to be. Her 
employer knew that the place was frequented by dangerous characters but it 
did nothing to guard her from them. This danger to her was foreseeable. 
Such was not Spann’s case, as the facts here reveal. 
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at a place excluded from his work area. In Webb the rail- 
road disregarded its own custom of preparing a safe place 
to work, while here appellee took precautions to furnish 
Spann with a safe place of work and instructed him to use it. 


In Wilkerson v. McCarthy, supra, the plaintiff was a 
switchman who was injured when he fell into a wheel-pit 
while crossing over a narrow boardway. The pit, con- 
structed in 1942, was 40 feet long, 11 feet deep and 4 feet 
21% inches wide. Car wheels in need of repair were brought 
to the pit, lowered into it, there repaired and then lifted 
from the pit for return to use. Heavy boards solidly 
covered the pit when it was not in use and they were used 
as a walkway by all employees. On the occasions when 
the pit was in use the boards were removed except one “‘per- 
manent board’? which was 22 inches wide and 4 feet 214 
inches long which extended over the width of the pit and 
which became greasy or oily from use by the pit-men. Up 
to about May 1, 1945, this ‘‘permanent board’’ was ad- 
mittedly used by all employees as a walkway over the pit 
when it was opened for use. On May 1, 1945, the railroad 
enclosed’ that part of the pit where the ‘‘permanent board”’ 
was located by the use of chains and posts. Plaintiff and 
others testified that even after the posts and chains were 
erected ‘switchmen and other employees, as well as the 
pit-men, continued to use the ‘“‘permanent board’’ as a 
walkway over the open pit, although there was other testi- 
mony that only the pit-men used the board as a walkway 
in connection with their pit work. It was while Wilkerson 
was using the oily board as a walkway in July 1945 that he 
slipped therefrom, fell into the pit and was injured. 


The state trial court directed a verdict against Wilkerson 
which action the Utah Supreme Court affirmed. In its 
opinion the latter court stated: ‘‘It must be conceded that 
if defendants knew or were charged with knowledge that 
switchmen and other workmen generally in the yard were 
habitually using the plank as a walkway in the manner 
claimed by plaintiff, then the safety enclosure might be 
entirely! inadequate, and a jury question would have been 
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presented on the condition of the board and the adequacy 
of the enclosure.’’ (336 U.S. 60.) The Supreme Court in 
reversing stated: ‘‘ We agree with this last quoted statement 
of the Utah court, and since there was evidence to support a 
jury finding that employees generally had habitually used 
the board as a walkway, it was error for the trial judge to 
direct a verdict in favor of respondents.’’ (336 U.S. 61.) 


But here, unlike in the Wilkerson case, there is no evi- 
dence that employees had used the engineer’s side to alight 
when an engine was on the inspection pits. In fact Spann 
testified that on all occasions prior to his injury he alighted 
from the fireman’s side knowing that there was no platform 
on his side of the engine. And not only did appellee have no 
reason to know of any use by an employee of the engineer’s 
side for alighting from the engine but it had every reason 
to conclude that its instructions in General Order No. 6 to 
use the fireman’s side would be obeyed by all engine crews. 
The Wilkerson case affords appellant no comfort. 


Appellant cites Zegan v. Central Railroad Company of 
New Jersey (3 Cir. 1959), 266 F. 2d 101, as an authority for 
the jury to have concluded that it was due to appellee’s 
negligence that no platform was placed on the engineer’s 
side since the appellee gave no reason at the trial for not 
erecting such a platform. The only possible language in 
that case which could give appellant any thought of the 
proposition he advances here is (266 F. 2d 103): 


At the outset it deserves mention that the record con- 
tains no suggestion of any good reason for not having 
the job done while the car was in a higher position. 
Indeed, asked about the instructions given him by the 
foreman on the afternoon of the accident, appellant 
testified as follows: ‘‘Well, he told me to go do the 
riveting in that baggage car. The step wasn’t riveted. 
They forgot to rivet the step, and go rivet that step 
because, the car is going to be taken out of the shop.”’ 
Thus, the jury had basis for concluding that it was 
solely through inattention and oversight that the step 
had not been riveted while the car was elevated. 
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But to properly appreciate the significance of that quotation 
the factual background must be considered. The plaintiff 
was a car repairman who was directed to rivet an end-step 
to the bottom of a baggage car. Earlier on that day the 
car had ‘been raised from its trucks and placed on benches 
for repair work. It was after the car had been lowered again 
to its trucks that it was noticed that the end-step had not 
been attached and the plaintiff was then told to rivet the 
step to the car while it was on the trucks. When the car was 
on the benches it had been raised fifty-four inches above 
the ground; but on the trucks it was only forty-four inches 
above the ground. There was evidence that the work of 
riveting while the car was on the trucks put the plaintiff 
in a cramped position with an additional strain on his back, 
which would not have been as great if the car was on the 
benches. The plaintiff claimed that it was while he was 
riveting in such a cramped position that he injured his 
back. The above quoted language was with respect to the 
reason the work was not done when the car had been raised, 
and, since no explanation had been given by the defendant, 
the court held that the jury had a basis for concluding that 
it was solely through inattention and oversight. In other 
words, the jury could conclude that it was because of the 
defendant’s negligence that Zegan’s place of work was 
not safe. 


But the question of why the place of work was unsafe is 
not present in this case. Here Spann’s place of work—the 
fireman’s side—was safe and Spann knew it. On all prior 
occasions he used the safe place, knowing that there was no 
platform on his side and knowing that he was ordered to use 
the fireman’s side. The essence of the appellant’s argument 
is that appellee had the duty of explaining to the jury why 
it furnished Spann with a safe place of work and why it 
prohibited him from using an unsafe area as his place of 
work. Obviously such an explanation is neither required 
nor needed. And the Zegan case does not so hold. 
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Bailey v. Central Vermont Ry., 319 U.S. 350, and Tennant 
v. Peoria & P.U. Ry. Co., 321 U.S. 29, bear no factual rela- 
tionship to the instant case and, therefore, it is concluded 
that appellant cited them because of their language with 
respect to the role of the jury where there is evidence of 
negligence. But those cases do not stand for the proposi- 
tion that where, as here, there is no evidence of any negli- 
gence on the part of the railroad the action must neverthe- 
less be submitted to a jury. In fact the rule is to the con- 
trary and, as stated in Brady v. Southern Ry. Co., 320 U.S. 
476, 479-480, is: 


The weight of the evidence under the Employers’ Lia- 
bility Act must be more than a scintilla before the case 
may be properly left to the discretion of the trier of 
fact—in this case, the jury. *** When the evidence is 
such that without weighing the credibility of the wit- 
nesses there can be one reasonable conclusion as to the 
verdict, the court should determine the proceeding by 
non-suit, directed verdict or otherwise in accordance 
with the applicable practice without submission to the 
jury, or by judgment notwithstanding the verdict. By 
such direction of the trial the result is saved from the 
mischance of speculation over legally unfounded claims. 


To the same effect see Eckenrode v. Pennsylvania R. Co., 
335 U.S. 329, Moore v. Chesapeake & O. R. Co., 340 US. 573, 
and Herdman v. Pennsylvania R. Co., 352 U.S. 518.° 


Appellant also cites Bailey v. Central Vermont Ry., supra, 
as the authority for his statement that, under the Federal 
Employers’ Liability Act, the railroad employer has the 
duty to use reasonable care to furnish its employees with a 
safe place in which to work. As is apparent from this brief, 
appellee recognizes that principle and as the facts show 
appellee here exercised such reasonable care. But in 
Bailey’s case reasonable care was not exercised. He was 


6 The Brady, Moore and Eckenrode cases were cited in footnote 26 of Rogers 
v. Missouri Pacific B. Co., 552 U.S. 500 as cases where the Supreme Court 
‘¢found that no questions for the jury were presented, and affirmed * * *.”? 
That is the footnote referred to on page 10 of appellant’s brief. 
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compelled to work on an open bridge, without guardrails, 
from which he fell while unloading ballast. 


The appellant cites Patton v. Texas and Pacific Railway 
Co., 179 U.S. 658, as authority for the proposition that the 
greater the risk, the more imperative the obligation, But 
with that principle in mind the Supreme Court affirmed a 
directed verdict for the defendant railroad. There the 
plaintiff fireman was injured because of a loose step on the 
engine. However, he was injured at a time before he was 
ealled upon to perform any duties on the engine. If he 
had waited until the proper time for him to perform his 
work, the step would have been inspected and repaired and 
he would not have been injured. 


Tiller v. Atlantic Coast Line R. Co., 318 U.S. 54, is cited 
by appellant for the principle that the standard of care 
must be commensurate to the dangers of the business, which, 
of course, is but another way of stating that reasonable care 
must be exercised. And in Tiller such reasonable care was 
not exercised. There the decedent, a railroad policeman, 
was killed on a dark night in an unlighted railroad yard 
when the rear car of a backing train struck him. It was 
Tiller’s duty to inspect, with the use of a flashlight, the 
seals of a train moving slowly on one track. He was stand- 
ing, where he had to be to perform the work, between two 
tracks. 'There were three feet, seven and one-half inches 
of standing space when trains were moving on both tracks. 
As he was inspecting the seals of the moving train on the 
one track the train which struck him was backing in the 
opposite direction on the adjacent track. The rear of the 
train which killed Tiller was unlighted. The bell was ring- 
ing on the engine but both trains were moving and it was 
“‘probable that Tiller did not hear cars approaching’’ from 
behind him. 


But it is not reasonable care for which appellant contends 
here. The effect of appellant’s entire argument is that this 
Court should adjudge appellee to be his insurer, that is that 
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appellee was obligated to have furnished appellant with 
an absolutely safe place—an ideally safe place in which to 
work. But that is not the law as the cases cited in this 
brief as well as those cited by appellant make clear. 


As has been noted above, appellee’s obligation to appel- 
lant was to furnish him with a place to work which under 
the circumstances was reasonably safe. And that is exactly 
what appellee did. When it put into operation an inspection 
track with three pits it gave its affected employees notice 
of that fact. And it did more—it constructed a safe place 
for the crews to alight from their engines and ordered them 
to utilize such a place. Thus it selected the place of work 
for its employees and made the same safe—so safe that no 
one, including the appellant, ever suffered an injury when 
that place was used. In selecting and prescribing the safe 
place for the sole work of the engine crews on the inspection 
pits, ie. to alight from the engines—it placed all other 
places around the pits out of bounds to them. In other 
words, it removed all other places in the area as places of 
work for them. And Spann knew all of this. He was aware 
of General Order No. 6. He read it each time he made a 
trip in his engine between November 20, 1956 to and includ- 
ing January 23, 1957. On the day of his accident, January 
25, 1957, and only minutes before, he saw the pits and the 
safe platform for alighting on the fireman’s side. On all 
prior oceasions he had alighted from the fireman’s side 
because he knew that was the safe place, the place he had 
been ordered to use; because he knew that there was no 
platform on his side ; and because it was his custom to alight 
from the safe side. In acting in violation of an order bind- 
ing on him and in disregard of his own custom and prac- 
tice, Spann became the sole cause of his accident. 
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CONCLUSION 


In view of the foregoing, the judgment notwithstanding 
the verdict entered for the appellee should be affirmed. 
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